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FRIEZEN 
vs. 


ALLEMANIA FIRE INS. CO.* 


A policy of fire insurance provided that an action to recover upon the policy 
for a loss should be commenced within six months after the fire occurred, 
and also that arbitrators should be appointed to ascertain the amount of 
loss, and no action should be brought until they had made an award, and 
nothing should be due and payable under the policy until sixty days after 
the completion of all the requirements of the policy. Held, These provis- 
ions should all be fconstrued together, and the six-months limitation be 


* From Federal Reporter. 
VOL. XVI.—33. 
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reckoned, not from the ocgurrence of the fire, but from the expiration of 
the sixty days, when the loss was due and payable. Under any other 
construction the insured’s right of action might be barred before it had 
accrued, 


The policy also provided that ‘‘the interest of the insured is the entire, un- 
conditional, and sole ownership of the property, and that the policy shall 
become void by the sale or transfer, or any change in title or possession, of 
the property insured, whether by legal process or judicial decree, or volun- 
tary transfer or conveyance,” etc. At the time the policy was issued there 
was an outstanding mortgage on the property, and the insured, after re- 
ceiving the policy, executed another mortgage upon it. Held, neither of 
these mortgages was a voluntary sale, transfer, or conveyance of the prop- 
erty within the meaning of the policy, nor did either have the effect to 
vitiate the policy ; especially as the insured was asked no questions as to 
any outstanding mortgage, and made no agreement as to future ones. 


H. W. Cuynowetn, for Plaintiff. 
Srevens & Morris, for Defendani. 
; Buny, J. 

This is an action brought to recover a loss under a policy of in- 
surance against fire issued by the defendant company to one C. 
Friezen, and afterwards duly assigned to the plaintiff. A jury was 
waived by the parties in writing, and the case tried before the court. 
The facts are stipulated, and are as follows: The insurance com- 
pany have had an agent in Wisconsin, located at Milwaukee, since 
1880. The policy was duly issued by the defendant company on 
April 8, 1885, by which they insured the said C. Friezen against loss 
by fire upon his two-story, frame hotel building and addition, situate 
in Glyndon, Minnesota, and the furniture therein, in the sum of 
$1,200. Eight hundred dollars of this was upon the building, and 
four hundred upon the furniture therein, beds, bedding, ete. On 
June 23, 1885, the building and furniture insured were accidentally 
and by misfortune totally destroyed by fire. The insured, imme- 
diately upon the happening of the fire, gave notice thereof to the 
company, and as soon as possible, to wit, on thirty-first July, made 
and rendered to the defendant proofs of the loss, amounting to 
$1,098.30. The plaintiff, upon assignment of the policy and cause 
of action to her, demanded payment, but the company declined to 
pay. On the tenth of September, 1885, the defendant company, 
through its agent at Chicago, demanded of the insured that he sub- 
mit to an examination under oath touching the loss, and insisted 
that the company head the right to have such examination take place 
at their office at Pittsburgh, Pennsylvania, but offered to allow the 
insured to be examined at their office in Chicago. The insured 
offered to submit to examination at his home in Glyndon, or at any 
point in Minnesota at a reasonable distance from his home. They 
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could not agree upon the place for examination, and afterwards, in 
February, there was some move to arbitrate the question; the insured 
offering and demanding that it be arbitrated, and setting a day for 
such purpose, and notifying the defendant company. But no arbitra- 
tion or examination was ever had. There was a chattel mortgage for 
$1,100 executed by the assured on March 18, 1885, upon the furniture 
of the hotel, and which was still subsisting at the time the policy was 
issued; and after the issuance of the policy, on June 17, 1885, Friezen 
executed a second mortgage upon a portion of the property, to wit, 
the pool-tuble and some other articles of saloon furniture, to secure 
the sum of $115. There was no delivery or change of possession of 
the property under either mortgage, and nothing to show when 
either of them was to become due. 

The defendant makes three defenses to the action: (1) That the 
court has no jurisdiction of the subject-matter of the action, or of 
the defendant corporation; (2) that the action is barred by the six- 
months limitation provided for in the policy for bringing the action; 
(3) that the plaintiff is barred from recovering on account of the two 
mortgages upon the personal property on which $400 of the insur- 
ance was placed. 

This case was before the court on a former occasion upon de- 
murrer, when the same questions as to jurisdiction of the court were 
relied upon and decided, and it was then held that, as the action 
was transitory in its nature, it was not necessary to bring suit in 
Minnesoto, where the property was situate; and that, as the sum- 
mons was served upon the company’s agent in Wisconsin, and the 
company, by its attorneys, had put in a general appearance in the 
action, and taken steps to remove the case into this court, that the 
court had acquired jurisdiction of the case and of the person of the 
defendant. I see no reason for changing the ruling then made. 
See ante, 349. 


Bearing upon the other defenses above named, are the following 
provisions in the printed portions of the policy :— 


(1) The assured hereby covenants and agrees that any application, plan, 
survey, or description referred to in this policy is true, and shall be and form 
part of this policy, and a warranty by the assured that no fact material to the 
risk, or relating to its condition, situation, or occupancy, has been concealed 
nor misrepresented, and that the iuterest of the assured therein has been truly 
stated to this company ; it being understood, unless otherwise expressed in this 
policy, that the interest of the assured is the entire, unconditional, and sole 
ownership of the property, and that all buildings intended to be insured by 
this policy stand on ground owned in fee-simple by the assured. 
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This policy shall become void and of no effect by the sale or transfer, or any 
change in title or possession, of the property insured, whether by legal process 
or judicial decree, or voluntary transfer or conveyance. 

The amount of sound value and of the loss or damage shall be determined 
by agreement between the company and the assured; but if at any time ditfer- 
ences shall arise as to the amount of any loss or damage, or as to any ques- 
tion, matter, or thing (except the validity of the contract, or the liability of 
the company), concerning or arising out of this insurance, every such differ- 
ence shall, at the request of either party, be submitted, at equal expense of 
the parties, to competent and impartial persons, one to be chosen by each 
party, and the two so chosen shall select an umpire to act with them in case 
of their disagreement; and, until such an appraisement is held the loss shall 
not be payable, and the award in writing of any two of them shall be binding 
and conclusive as to the amount of such loss or damage, or as to any ques- 
tion, matter, or thing so submitted. 

The assured shall, whenever required, submit to examinations under oath 
by any person appointed by this company, and subscribe ‘to such examina- 
tion when reduced to writing, and shall also, as often as required, produce 
their books of account and other vouchers, or certified copies thereof, and ex- 
hibit the same for examination at the office of this company, in the city of 
Pittsburgh, and permit extracts and copies thereof to be made. 

As soon after the fire as possible, proofs of loss, being a particular state- 
ment of the loss, shall be rendered to the company, signed and sworn to by 
the assured, stating such knowledge or information as the assured has been 
able to obtain as to the origin and circumstances of the fire, and also stating 
the title, and all other insurance covering any of the property, and the copy 
of the written parts of all policies, and the occupation of the entire premises. 
The assured shall also furnish such further particulars, and such certificates 
of a magistrate or officer charged with the duty of investigating tires, as may 
be required. And if loss or damage be claimed upon buildings, fixtures, or 
machinery, the assured shall, if required, furnish plans and specifications 
thereof, which shall form a part of the particular statement or proof of loss. 
The claim shall not be due and payable until sixty days after the full comple- 
tion of all the requirements herein contained. 

It is furthermore hereby expressly provided and mutually agreed that no 
suit or action against this company for the recovery of any claim by virtue of 
this policy shall be sustainable in any court of Jaw or chancery until after an 
award shall have been obtained tixing the amount of such claim in the man- 
ner therein provided, and after proofs of loss have been rendered in due form 
to the company, nor unless such suit or action shall be commenced within six 
months next after the fire has occurred. 


1. Is the action barred by the six-months limitation in the policy? 
The loss occurred on June 23, 1885. Proofs of loss were made and 
rendered to the company July 31, 1885. By the provisions of the 
policy the loss was not payable until sixty days after proof of loss, or 
until September 30, 1885. The summons was served on F ebruary 
24, 1886, and a general appearance in the action made by the com- 
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pany on March 2d following, so that, if the six-months limitation 
commenced to run from the day of the fire, the action is barred. If 
from the time when the action might have been commenced, which 
was sixty days after proofs of loss, or September .30th, then the 
action was brought in time. 

It is evident a literal construction of the six-months clause, stand- 
ing apart from the other provisions of the policy, would bar the 
action. But I am of opinion that all the provisions should be con- 
sidered together; and, if possible, such a reasonable construction 
given them as will give proper effect to each part, because it should 
not be considered that it was in the contemplation of the parties that 
any one of these several provisions should be inoperative. Now, if 
a literal construction shall be given to the six-months clause, what 
will be the effect? Here are various provisions bearing materially 
on the question of time,—that allowing examination under oath, and 
the production of books and vouchers, and more especially the pro- 
visions respecting arbitrators, and the one giving sixty daysin which 
to pay after all these things have taken place, and the amount of 
loss fixed by an award. An arbitration is like a law-suit in this, at 
least, that it takes time. Arbitrators must be agreed upon who will 
take upon themselves the duties of investigating the facts, and mak- 
ing a just award; witnesses must be had; adjournments and con- 
tinuances must have been contemplated,—for these are among the 
usual incidents to an arbitration. So that it is easy to see, consider- 
ing what the parties must have had in view, without fault on the 
part of either, and using all the diligence in their power, four months 
might very well be taken in arbitrating the question of loss and all 
the other questions between them before a final award could be 
reached. Then no action would lie until sixty days more had elapsed, 
when the six months from the time of the fire would be gone, and 
assured’s right of action gone with it, if a literal construction is to 
be given to this provision. Would not such a construction’ defeat 
the provision itself, because a reasonable time must be given for the 
assured to assert his right? It is not in the power of the parties 
to give aright of action in case of a loss, and at the same time 
provide that there shall be no reasonable time in which to as- 
sert it. 

It will be seen that, under such a construction, four months is the 
utmost time the assured would have in which to bring his action, 
allowing that no time at all were taken for making proofs of loss, 
for examination under oath, and for arbitration. This would seem 
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like -a rather short time, and, if it were yet an open question, it 
might be well to consider how far the limitation provided by law; 
which in this case would be six years, may be shortened and shrunk 
by the greed of one or other of the contracting parties. But the 
law is settled that it is competent for the parties to agree upon 
a time shorter than that allowed by law, provided some reason- 
able time is given in which the party may assert his right in 
court. 

In Riddlesbarger vs. Hartford Ins. Co. (7 Wall., 386) the limita- 
tion was twelve months, and the court sustained it: In McFarland 
vs. Peabody Ins. Co. (6 W. Va., 427) the provision was six months, 
and the money due ninety days after proof of loss made. The com- 
pany offered to prove that the suit was begun (as the fact was) more 
than six months after the ninety days had expired, when the debt 
became due. The court held the provision binding. 

There are many other cases where a twelve-months and six-months 
limitation have been sustained; but in all cases I have been able to 
find, excepting two, where the question has been raised, the six 
months or twelve months have been held to run from the time the 
cause of action accrues, and not from the time of the loss. Such a 
construction seems to be unavoidable in order to give the assured 
any reasonable time after the debt becomes due in which to bring 
his action. 

The company having secured itself against action brought for 
sixty days after the amount of loss is fixed by arbitration, it could 
hardly have been within the contemplation of the parties that this 
same sixty days, during which the remedy is suspended, should con- 
stitute a part of the six months which the assured is to have in which 
to bring his action. Indeed, there is no legal liability until the sixty 
days have expired, and certainly there could be no great propriety 
in providing for a time for bringing the action which should cover a 
period when there was no legal liability on the part of the company 
to be sued. It would be something more than absurd to give the 
insured six months in which to bring action, and at the same time 
provide that a large part or the whole of the time so given should 
be taken up by a period when there is no legal liability, and no 
action can be brought. It would savor to much of cutting off the 
remedy entirely. Such a construction would make the different pro- 
visions as to time wholly inconsistent with one another. It is, I 
think, more rational to say, considering these provisions as to time 
all together, that what the parties contemplated was that, after the 
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loss became due and payable, the assured should have six months 
within any part of which time he might bring his suit. Such a con- 
struction preserves the rights and remedies of the parties, and does 
justice to both; while the other construction might in many cases, 
without any fault on the part of the assured, cut off his remedy by 
giving him no time, or an unreasonably short one, in which to as- 
sert it, which the law would not allow, as being against public pol- 
icy. The language of these provisions is that of the company; and, 
if there is any uncertainty about the meaning, it should be construed 
most strongly against the party using it, and in favor of the as- 
sured as he might be reasonably presumed to have understood it. 
See the following leading cases, where the same construction has 
been placed upon similar provisions: Barber vs. Fire & Marine Ins. 
Co. of Wheeling, 16 W. Va., 658; Chandler vs. St. Paul Fire & Marine 
Ins. Co., 21 Minn., 85; Steen vs. Niagara Fire Ins. Co., 89 N. Y., 
_315; Spare vs. Home Mut. Ins. Co., 17 Fed. Rep., 568; Hay vs. Star 
Fire Ins. Co., 77 N. Y., 235; Mayor of New York vs. Hamilton Fire 
Ins. Co., 39 N. Y., 45; Ellis vs. Council Bluffs Ins. Co., 64 Iowa, 507, 
20 N. W. Rep., 782; Longhurst vs. Star Ins. Co., 19 Iowa, 364; Hen- 
nessey vs. Manhattan Fire Ins. Co., 28 Hun, 98. 

We have been referred by the defendant’s counsel to a manuscript 
opinion by Judge McAllister in the appellate court for the first Il- 
linois district, in the case of Allemania Ins. Co. vs. Little, in an ac- 
tion upon a policy like the one in suit, and issued by the same 
company, where a different ruling was had, though this precise 
question does not seem to have been presented. In that case the 
fire occurred on August 23d. The action was begun February 24th 
following, six months and one day after the fire. The trial court 
was asked by the defendant company to instruct the jury that if 
they believed from the evidence that the property was destroyed by 
fire, and that such fire occurred on the twenty-third day of August, 
and that suit was not commenced until the twenty-fourth of Febru- 
ary, then the plaintiff could not recover. This instruction the court 
refused to give as asked, but modified it, by telling the jury that 
what the facts were as to when the fire occurred, and when the 
property was destroyed, must be determined by the jury by a con- 
sideration of all the evidence in the case. A verdict being found 
for the plaintiff, the appellate court reversed the case, holding that 
the instruction asked by the defendant should have been given; that 
the six months began to run from the day the fire first occurred, 
August 23d, and that there was no question to submit to the jury as 
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to when the property was destroyed, and that the instruction given 
on that question was erroneous. Probably the reason why the 
question in the case at bar was not presented to the court, and de- 
cided in the case of Little, was that the Supreme Court of Illinois, 
in the case of Johnson vs. Humboldt Ins. Co. (91 Ill., 92), had al- 
ready decided the same question adversely to the construction now 
contended for by the assured, which decision was binding on the 
appellate court. That case and the case of Fullam vs. New York 
Union Ins. Co. (7 Gray, 61) are the only ones I have been able to 
find, though there may be others, which hold that the clause limiting 
the time for bringing the action should receive a literal construction 
according to its plain meaning standing alone, and without refer- 
ence to the other provisions bearing on the question of time. They 
are both expressly disapproved by the New York Court of Appeals 
in Steen vs. Niagara Fire Ins. Co., 89 N. Y., 315. And the Mlinois 
case is disapproved in Barber vs. Fire & Marine Ins. Co., 16 W. Va., 
658. The court in each of those cases appear to have followed the 
usual rule of interpretation that a provision of a written instrument 
is to be construed according to the natural and plain meaning of the 
words, without reference to another qualifying rule that where there 
are different clauses which, according to such rule of interpretation, 
would be in conflict with each other, they should all be construed 
together, and such a construction given them, if possible, as will 
give proper effect to each part, without doing violence to either. 

2. Was the policy made void by the mortgages upon the personal 
property, one executed before and the other after the risk was 
taken? It seems quite evident, as was said by the court in Com- 
mercial Ins. Co. vs. Spankneble (52 IIl., 53), that a party claiming 
such a forfeiture is stricti juris,and must bring himself strictly within 
the clause of forfeiture to defeat the right. These various provisions 
in the policy bristling with conditions intended to hedge the right of 
the underwriters, and contained in the printed portion of the policy, 
are put there by the company, and for its benefit, before any contract 
of insurance 1s made. If there is any ambiguity in the language so 
as to render it capable of two constructions, that should be adopted 
which will give effect to the policy, and carry out the intention of 
the parties, because it must be considered, in tie absence of fraud, 
to have been within the contemplation of the parties when the in- 
surance company has issued its policy, and accepted the premium, 
that in case of a loss the company is to pay, unless there has been 
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some clear and manifest breach of the conditions on the part of the 
insured which works a forfeiture of his right. 

Now, the language of the policy in regard to title is that “ the in- 
terest of the assured is the entire, unconditional, and sole ownership 
of the property, and that the policy shall become void by the sale 
or transfer, or any change in title or possession of the property in- 
sured, whether by legal process or judicial decree, or voluntary 
transfer or conveyance.” Was the mortgagor the entire and sole 
owner of the property within the meaning of the first clause, when 
the policy was issued, or does the subsequent mortgage constitute a 
voluntary sale, transfer, or conveyance of the property, the mortgage 
not being foreclosed, nor the possession of the assured disturbed ? 
I think both branches of this inquiry must be answered in favor of 
the insured. A mortgage, unaccompanied by any change in the 
possession, is not a sale, transfer, or alienation within the ordinary 
acceptation of these terms. The mortgagor is still the owner. A 
mortgage is an incumbrance upon the property created for the pur- 
pose of securing the payment of money, but it is not a sale or alien- 
ation within the usually accepted meaning of those words. The 
mortgagor still retains the exclusive possession and the general right 
of property, and has the same insurable interest that he had before 
the mortgage was executed, as, if the property burns, his debt re- 
mains unpaid, and the entire loss falls on him. It does not appear 
any questions were asked the insured in regard to incumbrances 
upon the property; and, if it had been intended that he should guar- 
anty that the property was free from incumbrance, and that no in- 
cumbrance should in future be put upon it, it would have been an 
easy matter to have used language to convey such a meaning clearly. 
As nothing is said of mortgages, and the language used does not 
necessarily or fairly include mortgages, it must be presumed that 
the parties did not intend to provide against them. 

If a mortgage constitutes an alteration or change in title, it is not 
such a one as is specified in the policy. It is not a sale or transfer, 
either by legal process or judicial decree, or by voluntary transfer or 
conveyance. The terms “ entire and sole ownership,” as used in the 
policy, is calculated to distinguish the ownership which the assured 
must have from that of a part ownership, which the policy would 
not allow. Nor is the interest of the mortgagor other than uncondi- 
tional, as is that of a pledgee or mortgagee, which is conditional. 
Of course, if the debt is not paid, the mortgagee may seize and 
sell the property; but so it might also be seized and sold on attach- 
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ment or execution, which sale in either case would come within the 
conditions of this provision. It was lately ruled in the eighth cir- 
cuit, in the case of Waller vs. Northern Assur. Co. (10 Fed. Rep., 
232), under a similar clause, where the interest of the assured was 
that of a mortgagee in possession instead of being the general 
owner, that a failure to disclose that fact rendered the policy void. 
The interest of the assured was a conditional one, and he was not 
the owner, whereas he had stipulated that his interest was uncondi- 
tional, and that he was the sole owner. 

It seems to me clear upon principle, and I think the adjudged 
cases quite uniform in holding, that either a chattel or real-estate 
mortgage executed before or after the policy is issued, does not 
come within such a provision as that contained inthe policy. I refer 
to a few of the leading cases: Kronk vs. Birmingham Ins. Co., 91 
Pa. St., 300; Judge vs. Connecticut Ins. Co., 132 Mass., 521; Carson 
vs. Jersey City Ins. Co., 39 Amer. Rep., 584; Commercial Ins. Co. vs. 
Spankneble, 52 Ill, 53; Hartford Ins. Co. vs. Walsh, 54 IIl., 164; 
Aurora Fire Ins. Co. vs. Eddy, 55 Ill., 213; Loy vs. Home Ins. Co., 
24 Minn., 315; Smith vs. Monmouth Ins. Co., 50 Me., 96; Shepherd 
vs. Union Mut. Ins. Co., 38 N. H., 232; Byers vs. Insurance Co., 35 
Ohio St., 606 ; Van Deusen vs. Charter Oak Ins. Co., 1 Rob. (N. 
Y.), 55. 

The plaintiff is entitled to a judgment for the sum of $1,098.30, 
with interest at 7 per cent from September 30, 1885. 
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SUPREME COURT OF PENNSYLVANIA. 
Error to Common Pleas, Luzerne County. 


LEHIGH VALLEY FIRE INS. CO. 
vs. 
DRYFOOS anp orHeErs.* 


Where the losses of an insolvent fire insurance company are about $50,000, 
and the premium-notes $174,000, of which $79,391.27 represents unexpired 
policies, an assessment ‘‘ to the amount of the premium-notes, * * * less 
all previous assessments,” is so much in excess of the amount required for 
the payment of losses that, in an action on a premium-note by the assignee 
to recover the assessment due ‘thereon, the burden is on him to show that 
such assessment was reasonably proper, in view of all the circumstances, 
and in the absence of such proof a verdict should be directed for the pol- 
icy-holder. 

Debt, by the Lehigh Valley Fire Insurance Company, to the use of 
W. J. Romig, assignee for the benefit of creditors, against Henry 
Dryfoos, W. A. M. Grier, and John C. Youngman, trading as Dry- 
foos, Grier & Youngman, to recover upon two premium-notes. This 
case was tried twice. A verdict upon the first trial having been 


rendered for plaintiff, the court granted a new trial. 
. Rice, P. J. 
On February 2, 1877, the plaintiff company made an assignment 
for the benefit of creditors. On March 28th following, the directors 
met and passed the resolution of assessment upon which this action 
was based. The resolution is important, and we quote it at length: 
* Decision rendered, April 25, 1887.—From Atlantic Reporter. 





524 Report of Decisions. ~ (July, 


“Whereas, in consequence of losses by fire and other liabilities, 
amounting in the aggregate to about $50,000, the L. V. Fire Ins. Co. 
have made an assignment for the benefit of its creditors, and in 
order that the affairs of the company may be settled as speedily as 
possible, therefore resolved that an assessment on the members of 
the company be laid to the amount of the premium-notes given by 
them, less all previous assessments, to pay on the losses by fire and 
other expenses of the company, and that the same be collected by 
the assignees in installments until the said losses and expenses shall 
have been adjusted and paid.” On the trial the plaintiff recovered. 
The defendants’ first proposition in support of the present rule is 
thus stated: “The assessment, as shown by plaintiff's testimony, 
was unauthorized, illegal, excessive, and void, and the court should 
have so instructed the jury in accordance with defendants’ first, sec- 
ond, and third points.” 

We are of the opinion that the resolution above quoted contained 
all the essential elements of an assessment, and was valid as such, 
provided the facts, as they existed at the time it was made, justified 
it. In implies an ascertainment by the directors of the losses and 
liabilities which the assessment was intended to cover, and contains 
a statement of the amount with reasonable certainty. It also de- 
clares the rate which each member was to pay. What remained was 
a mere matter of calculation from known data. We think it was not 
necessary to specify the losses in detail, inasmuch as it covered all 
the unpaid losses and liabilities of the company; and it certainly was 
not necessary to set forth the name and amount of assessment of 
each policy-holder, or member whose policy had expired, but whose 
premium-note was still liable to assessment for the losses which had 
accrued: Lycoming Fire Insurance Co. vs. Rought, 97 Pa. St., 415; 
Sands vs. Sanders, 26 N. Y., 244, and 28 N. Y., 416. 

But we were asked to give binding instructions that the assess- 
ment was not justified by the facts which were shown by the evi- 
dence to have existed at the time it was made. In deciding whether 
the court erred in refusing instructions to this effect, we recognize 
the principle that that view of the evidence must be taken which is 
most favorable to the plaintiffs. In other words, if any fair view of 
the evidence authorized the submission of the question to the 
jury, their verdict should not be disturbed, even though the court 
might possibly have reached a different conclusion from the same 
evidence. 
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The first fact which may be taken as established is that the com- 
pany was insolvent. This in itself justified an assessment of some 
amount: Schimpf vs. Lehigh Val. Fire Ins. Co., 86 Pa. St., 373. But 
there are many different phases of insolvency, and it does not nec- 
essarily and conclusively follow that the directors of a mutual insur- 
ance company would be thereby justified in making an assessment 
of the full amount of all the premium-notes in force, merely because 
of the inability of the company to discharge all of its liabilities at 
once. The delay incident to the collection of a sufficient sum from 
the members to meet the losses and liabilities which had accrued 
might be, and undoubtedly was in this case, ample justification for 
ceasing business, and making an assignment for the benefit of credi- 
tors, but was not a conclusive justification for an assessment of one 
hundred per centum on all the premium-notes in force. The liabil- 
ity of a member of a mutual insurance company on his premium-note 
left as a deposit, as the basis of an assessment, should occasion arise, 
is not an absolute liability to pay the whole amount of his note, but 
it is conditional, and depends upon the contingency of the happen- 
ing of losses and expenses to which he shall be liable to contribute, 
which have been duly ascertained by the directors, and which made 
necessary a resort to an assessment thereon: May, Ins., § 557. This 
liability is not changed by the facts which may indicate or require 
an assignment for the benefit of creditors. Notwithstanding the as- 
signment, the functions of the creditors, so far as assessments are 
concerned, remained the same, and their discretion in that matter 
remained to be exercised according to the same rule of law as 
before. “That instrument passed only the assets of the corpora- 
tion, not its franchises:” Schimpf vs. Lehigh Val. Fire Ins. Co., 86 
Pa. St., 373. 

Coming now to the evidence as to the condition of the company, 
we think it is safe to say that there was evidence proper to be sub- 
mitted to the jury of losses which had occurred in the years 1874-5-6-7 
(during most of which time the defendants’ policies were in force), 
amounting, with interest, to between $40,000 and $50,000. There 
was also evidence that the amount of premium-notes liable to assess- 
ment was $174,000. Of this amount $79,391.27 were notes which 
belonged to policies still in force on December 1, 1876, but how 
long they had been in force does not appear. The residue belonged 
to policies which had expired before that time; but when they had 
expired, whether before or after the defendants’ policies were issued, 
does not appear by any express evidence. But inasmuch as they 
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were included in Mr. Datesman’s statement to the board, and as that 
statement was admitted in evidence for the purpose of showing upon 
what basis the assessment was made, they cannot safely be disre- 
garded. We have then, adopting Mr. Datesman’s statement, the 
following figures, showing approximately the general condition of the 
company’s affairs when the assessment was made: 


Dec. 1, 1876, Premium-notes in force belonging to unexpired 

policies, - . - - - . - - - : - $ 79,391 27 
Premium-notes liable to assessment, 

including the above, - - - - - 174,000 00 
Unpaid losses for 1874, - - $12,408 41 
Unpaid losses for 1875, - - 22,437 06 
Unpaid losses for 1876, - 12,901 63 


Total, - - - - - - - $47,747 10 


“Did this state of affairs authorize the directors to make an as- 
sessment of the full amount of all the premium-notes in force? After 
a more careful examination of the evidence and the authorities than 
we could make on the trial, we are led to the conclusion that prima 
facie it did not. ‘By the terms of the charter and the premium- 
note, the assured submits himself to the acts of the creditors, as the 
common representatives of all the members. He and they are all 
bound by the assessments made by them, unless he can show fraud 
or gross mistake. This is a rule of law he has no right to com- 
plain of: Hummel’s Appeal, 78 Pa. St., 320. It would seem, 
therefore, that, unless there is something on the face of the assess- 
ment to show its unreasonableness, the prima facie presumption 
is in its favor. Any other rule would be inconsistent with the 
nature of the contract, and would subject the company in its practi- 
cal workings to manifold inconveniences. Neverthelsss the pre- 
sumption in favor of the action of the directors is not conclusive. 
‘Assessments must be limited to the objects declared in the charter 
and by-laws. The managers may exercise a reasonable discretion in 
fixing the amount to be raised, for the charter must be construed in 
reference to its practical working. The actual sum required can 
be ascertained; but as expense must be incurred in the collection, 
and loss be sustained in consequence of insolvency of members, 
proper allowances may be made for failures likely to result from 
these and other causes; and if the allowances are reasonable in amount, 
and consistent with good faith on the part of the directors, they will 
not vitiate the assessment. But if these reasonable limits are disre- 
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garded and transcended, purposely or by culpable carelessness, the 
assessment is illegal and void: Jones vs. Sisson, 6 Gray, 288; People’s 
E. M. Fire Ins. Co. vs. Babbitt, 7 Allen, 235. In the latter case, and 
in Traders’ M. Fire Ins. Co. vs. Stone (9 Allen, 483), it was held that 
an addition to the debts and reasonable allowance of one hundred 
per centum was so unreasonable as to make the assessment void. 
In these cases there was no evidence tending to justify so large an 
addition or excess; and, in the absence of such evidence, so large an 
excess, in most cases, would be prima facie proof of fraud or gross 
negligence:’ Rosenberger vs.!Washington Fire Ins. Co., 87 Pa St., 207. 
Taking the facts as they were presented to the board by Mr. Dates- 
man’s statement, we think the discrepancy between the total losses, 
and the whole amount of premium-notes which seemed to be liable 
to assessment for at least a portion of the losses is too great to 
be considered a reasonable allowance for expenses and uncollect- 
ible claims, without some express evidence to warrant that in- 
ference. 

“Further, if an assessment of the full amount of all the premium- 
notes in force was so grossly excessive as to be vitiuted thereby, we 
do not think it was cured by the concluding direction to the assignee 
to collect the same ‘in installments, until all the said losses and ex- 
penses shall have been adjusted and paid.’ If the assessment of the 
full amount of all the notes was warranted, we admit that this direc-, 
tion to the assignee would not invalidate it. But, if an assessment 
of that amount was not justified, the directors might as well have 
omitted to make an assessment at all, and simply directed the as- 
signee to exercise his discretion, and to collect such proportions of the 
premium-notes as might be found necessary. They could not so 
delegate their functions, and, if the assessment depended for its valid- 
ity solely on that direction to the assignee, we think it would be 
void for uncertainty. 

“The next question is whether the assessment was valid as against 
these defendants. There seems to be good sense in, and authority 
for, the proposition that, if the ascertained losses accruing during 
the time that the defendants’ policies were in force were so large as 
to justify an assessment of the full amount of their notes they can- 
not object to the validity of the assessment merely because other 
notes were included therein which would not be liable to contribute 
for any or all of those losses: Sands vs. Sanders, 26 N. Y., 244, and 
28 N. Y., 416; Long Pond Mut. F. Ins. Co. vs. Houghton, 6 Gray, 77. 
To illustrate, we quote from the opinion in the last-cited case: ‘ The 
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case of the other defendant, Hunt, stands in a different position in 
this respect. Having become a member before the loss of eighth 
August, 1850, he. might be properly assessed for all the losses and 
expenses after that date, and before the assessment was made. It is 
no objection open to him to the validity of the assessment that indi- 
viduals who had more recently become members were also assessed 
for these losses, for some of which they were not liable. He is not 
injured thereby, as his assessment is not increased but diminished. 
He is therefore liable for the assessment.’ Applying this principle 
to the case in hand, it follows that, while the general assessment was 
prima facie invalid on the ground of excessiveness, this it was com- 
petent for the plaintiffs to show, if they could, that it was not exces- 
sive so far as these defendants were concerned, and hence was not 
void as to them. But, being prima facie invalid on the facts already 
stated, the burden was cast on the plaintiffs of showing that it was 
valid as against the defendants. And here we think there is a fail- 
ure of proof. The defendants became members of the company in 
the early part of 1874; their first policy being dated February 4th, 
and their second, June Ist. The assessment was made for losses oc- 
curring in the years 1874, 1875, 1876, and the early part of 1877. 
In order, therefore, to ascertain whether the defendants would be 
liable to an assessment of the full amount of their notes to cover 
these losses, it is essential to know, at least approximately—First, 
the date and amount of each loss; second, the whole amount of pre- 
mium-notes in force on that date, and liable to assessment for that 
particular loss. With these data the percentage of each loss to be 
borne by the defendants would be a mere matter of calculation, and 
the sum of the percentages would constitute the ratio for ascertain- 
ing the amount which the defendants ought to contribute for the 
total losses. To this amount the directors are authorized to add 
reasonable allowances for expenses of collection, insolvency of mem- 
bers, and other proper matters. As we have already stated, the evi- 
dence shows the losses, and in many, if not most, of the cases, the 
particular dates and amounts, with reasonable certainty. It also 
shows the total amount of premium-notes in force, and of the pre- 
mium-notes belonging to policies in force, on December 1, 1876. 
But it fails to show the total amount of premium-notes in force at 
the time of each loss, and liable to assessment for the same. Hence 
the jury had not the data before them for ascertaining the particular 
fact which, in view of the prima facie effect of the evidence as to 
the total amount of losses, and the total amount of premium-notes 
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apparently assessed to pay the same, was essential to the plaintiff's 
recovery. We have not overlooked the testimony of Mr. Stack- 
house, but it is to be observed, with regard to his testimony that his 
calculation and statement were not the acts of the directors, or of 
their officer or clerk. They were made by Mr. Stackhouse, after the 
assignment, as clerk for the assignee, and did not constitute part of 
the directors’ action in making the assessment. Therefore they can- 
not be allowed to have any conclusive or even prima facie effect as 
the acts of the defendants’ agents. In so far as his calculation and 
statement were based on data in evidence we think they were com- 
petent, but not beyond that. Hence they were rot evidence per se 
of the premium-notes outstanding and liable to assessment at the re- 
spective dates of the several losses; and, not finding any other evi- 
dence in the record of that fact, we are led to the conclusion that 
the defendants’ third point should have been affirmed. 

This conclusion renders any discussion of the other rulings of 
the court complained of unnecessary. As these questions are likely to 
arise on the second trial of the case, it is advisable to express no 
opinion upon them in advance. 

“The reason based on the alleged misconduct of counsel in the 
argument to the jury is not sustained. It is undoubtedly improper 
—and this the counsel concedes frankly—to allude to evidence which 
has been offered and rejected. But we are fully satisfied that any 
injurious effect which might have resulted from the transgression of 
this rule by the plaintiffs counsel was totally destroyed by the re- 
marks which the defendant’s counsel immediately made to the 
opposing counsel and to the jury. 

“The reason based on the alleged misconduct of one of the jurors 
is also overruled. If the juror said to his fellow-jurors what, accord- 
ing to the testimony of the tipstaff, he admitted he said, his conduct 
deserves condemnation. But we do not think the evidence as to 
his declarations, after the verdict had been agreed upon, is compe- 
tent. Under the policy of the law, evidence of the fact could not 
be received directly from his lips; a fortiori, second-hand proof, con- 
sisting of his unsworn admissions of the fact, cannot be received to 
impeach the verdict. Building Ass’n vs. Mitchell, 2 Kulp., 343, and 
cases cited.” 

Upon the last trial, the court charged the jury as follows: “This 
is an action brought by W. J. Romig, the assignee of the Lehigh 
Valley Fire Insurance Company against the firm of Youngman, 


Grier & Dryfoos, to recover assessments on certain policies of insur- 
VoL. XVI.—34. 
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ance which had been issued by the Lehigh Valley Fire Insurance 
Company to the defendants. The case was tried once before, and 
all of the testimony taken was reduced to writing. A point was 
submitted at that trial to the effect that, on the evidence as then 
presented, the plaintiff was not entitled to recover. After a consid- 
eration of the case upon a rule for a new trial, we came to the con- 
clusion that the point was well taken, and, as there is no other testi- 
mony in the cause, the counsel submit it to the jury upon the 
evidence adduced upon the former trial, to be ruled upon by us upon 
that testimony. This is done for the purpose of saving time, and 
also, as we understand it, for the purpose of obtaining a speedy re- 
view of the conclusion of the court. We therefore instruct you, pur- 
suant to the third point submitted upon the former trial, that your 
verdict should be for the defendant.” 

Verdict accordingly for defendants, and judgment thereon; where- 
upon plaintiff took this writ. 

F. W. Wueaton and E. P. & J. V. Daruine, for Plaintiff in Error. 


Assessments are limited by the charter and by-laws and are left to 
the discretion of the managers: Rosenberger vs. Washington Fire 
Ins. Co., 87 Pa. St., 207; Hummel’s Appeal, 78 Pa. St., 320; Sands 
vs. Sanders, 26 N. Y., 244; 28 N. Y., 416; Long Point Mut. Ins. Co. 
vs. Houghton, 6 Gray, 77. 

Auian H. Dickson and H. W. Patmer, for Defendants in Error. 


The liability on the premium-notes is not absolute, but is condi- 
tional on the happening of losses: Hays vs. Lycoming Ins. Co., 99 
Pa. St., 626. An excessive assessment is invalid: People’s Mut. 
Ins. Co. vs. Babbitt, 7 Allen, 235; Traders’ Mut. Ins. Co. vs. Stone, 
9 Allen, 483; Jones vs. Sisson, 6 Gray, 288; Rosenberger vs. Wash- 
ington Mut. Ins. Co., 87 Pa. St., 212; Great Falls Mut. Ins. Co. vs. 
Harvey, 45 N. H., 292. 


Per Curiam. 

It is true that assessments considerably in excess of the amount 
actually required for the payment of losses have frequently been sus- 
tained. If not much in excess, the presumption is that the gross 
sum was properly laid in view of the costs attending the collection 
ef numerous small amounts, and the probable insolvency of the 
makers of some of the notes. In such cases the burden of showing 
the assessment to be excessive is on the person alleging it to be so. 
The assessment, however, may be so much in excess of the amount 
required for the payment of losses as to change the burden of proof, 
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and compel the company to prove that it is reasonably proper in 
considering all the circumstances. That is just this case, and, the 
company having wholly failed to give any evidence showing the sum 
to be reasonable and proper, there was no error in giving binding 
instructions to the jury to find for the defendant. The reasons for 
this conclusion are well stated in the able opinion of the learned 
judge in discharging the rule for a new trial. Judgment affirmed. 
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SUPREME COURT OF MICHIGAN. 


Error to District Court, Saginaw County. 


UTTER 
vs. 
TRAVELERS INS. CO.* 


The insured under an accident policy was a deserter from the army and an of- 
ficer instructed to arrest him, shot and killed him upon the insured appear- 
ing at the door of a house ‘where he was stopping. The evidence was 
conflicting whether the officer knew that the man he shot was the party 
for whom he was searching, and whether the shooting was done in self- 
defense, because threatened with a pistol. The policy provided that death 
must be proved to be due to external violence and acvidental means, and 
not the result of design, either on the part of the insured or any other per- 
son. 


Held, That if the officer did not know that the insured was the party he fired 
at and did not intend to kill him, it could not be claimed as a matter of 
law that the death was the result of design within the policy. 


Held, That it cannot be claimed as a matter of law that the insured was doing 
an unlawful act at the time of the killing; the question is one for the jury. 


Hancuett & Stark, for Plaintiff and Appellant. 
Wisner & Draper, for Defendant. 
Morss, J. 

The defendant, on the seventeenth day of September, 1880, in 
consideration of a premium then paid by him, issued and delivered 
to William Samuel Utter an accident insurance policy for the benefit 
of the plaintiff, who was his mother. This policy insured said Utter 
against death occurring through violent, external, and accidental 
means, for one year, in the sum of $1,000. When this insurance 


* Decision rendered, April 28, 1887. 
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was effected, the said Utter was under age, and had before that time 
enlisted as a musician in the regular army. March 28, 1880, he de- 
serted the service while stationed at Fort Verde, Arizona, and went 
to Los Angeles, California. He was at the latter place when in- 
sured, and at the time of his death, which occurred within the life 
of the policy, February 12, 1881. After complying with the requi- 
sites of the policy as to proofs of death, and after refusal of payment 
thereon, the plaintiff brought suit for the recovery of the sum named 
therein in the circuit court for the county of Saginaw. 

The defendant pleaded the general issue, and gave notice under 
the same that it was provided in the policy as follows: “ ‘And no 
claim shall be made under the policy when the death or injury may 
have happened in consequence of voluntary exposure to unnecessary 
danger, or while the insured was, or in consequence of his having 
been under the influence of intoxicating drinks, or while engaged in 
or in consequence of any unlawful act; and said defendant will 
show and prove, upon the trial of said cause, that William Utter, 
the assured named in said policy, was a soldier in the army of the 
United States, and while so engaged, on or about the twenty-eighth 
day of March, 1880, deserted and fled from his post and command; 
and while being a deserter, and endeavoring to avoid capture as a 
deserter, and being returned to the army authorities, and while 
seeking to escape arrest as a deserter, was shot and killed. And said 
defendant will also show that, at the time said William Utter re- 
ceived the injury which resulted in his death, he was intoxicated; 
and also that such injury was received in consequence of his having 
been under the influence of intoxicating drinks. And defendant will 
also show that the death of said William Utter happened in conse- 
quence of his voluntary exposure to unnecessary danger, and in con- 
sequence of his unlawful act, in that, being a soldier in the army of 
the United States, he became and was a deserter therefrom on or 
about the 28th day of March, 1880, thereby subjecting himself to 
pursuit and attempted capture, and the danger and peril attending 
the same, and thereby being engaged in an unlawful act; and while 
being such deserter, and while attempting to escape capture, and 
thus exposing himself to unnecessary danger and peril, and while 
thus engaged in an unlawful act, the said William Utter was shot 
and killed by an officer who was endeavoring to arrest him as a de- 
serter, and from whom said Utter was seeking to escape. The de- 
fendant will show also that the said William Utter was killed while 
engaged in an unlawful act, and also in consequence of an unlawful 
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act, within the meaning of said policy, in that he did commit an as- 
sault upon one J. A. Berry, by pointing directly at him (said Berry) 
a pistol in a threatening manner, and so as to induce in the mind of 
said Berry the belief that he intended to fire, and that he (said 
Berry) was in danger, and thereupon, in consequence of said act of 
Utter, said Berry shot and killed him.” 

The policy also contained the following clause, which becomes ma- 
terial in the discussion of the case as it stands in this court: “ And 
this insurance shall not be held to extend to disappearances, nor to 
any case of death or personal injury, unless the claimant under this 
policy shall establish, by direct and positive proof, that the said 
death or personal injury was caused by external violence and acci- 
dental means, and was not the result of design, either on the part of 
the deceased or of any other person.” 

Upon the trial, at the close of the testimony, the circuit judge di- 
rected a verdict for the defendant. The jury rendered such verdict, 
and judgment passed thereon for the defendant. 

Utter was killed in a house of ill fame in Los Angeles, by a pistol- 
shot fired by one Berry, a deputy sheriff of Los Angeles County. It 
seems that the captain of the company to which Utter belonged 
learned of his whereabouts, and telegraphed to the sheriff a descrip- 
tion of Utter, stating that he was a deserter. This telegram was 
shown to Berry, and he was instructed by the under-sheriff to arrest 
Utter. Berry, without any other warrant, process, or other author- 
ity, went to this house where Utter was, and shot and instantly killed 
him. The facts as to the killing are conflicting, as stated by the 
different witnesses. 

George Branagan, who testifies on behalf of the plaintiff, says that 
Utter, John H. Sheehan, and himself were in the house together, 
sitting in a room used as a kitchen, talking together. Utter said a 
policeman was after him. After they had sat there some five or ten 
minutes, some one came to the front door and rapped very loud. 
The door was locked. There was a door of the kitchen opening out 
on an alley-way that ran into the street. Some one came and rapped 
at that door, and then stopped. The noise stopped a little while. 
Perhaps a minute afterwards Utter got up and opened the door. A 
shot was fired, and he fell, Then one Berry came through the door 
with his pistol in his hand, pointed the pistol at Sheehan, and told 
him to throw up his hands ; saying to him, “ I believe you are Billy 
Utter.” Sheehan replied, “No; you’ve killed your man.” The door 
through which Utter was shot opened on the inside of the room, and 
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turned on its hinges to the right, so that it was impossible almost 
for one at the same time to use any weapon. “The shot was fired 
as soon as the door was opened wide enough to allow Utter to poke 
his head around, and look out.” Branagan did not hear anything 
spoken, either by Berry or Utter at the time. Had anything been 
said, thinks he would have heard it. Utter was shot in the head. 
He was not under the influence of intoxicating liquors, and Brana- 
gan did not see any revolver in his hand when he was shot. 

Berry testified on the part of the defendant that he was deputy 
sheriff of Los Angeles County; that on February 12, 1881, he re- 
ceived instructions from the under-sheriff to arrest William Utter. 
He had no warrant or other writ, and no complaint had been lodged 
against Utter. Had no authority except the under-sheriff’s instruc- 
tions, and a telegram he had seen, the substance of which was to ar- 
rest Utter, he thinks, for being a deserter; that, on receipt of 
telegram, he asked Jeff. Thomson to go with him. They found Ut- 
ter in a house of ill fame on Los Angeles Street, in Los Angeles, 
California. Witness looked through the blind into the room, and 
saw Utter and another man in a room. He then sent Bottelle, a 
man who was with witness, to arm himself. While he was gone, a 
woman came out of the house, and ordered witness off. He refused 
to go, but followed her into the house. When he got to the room 
where he had seen Utter, there was no one init. Heard a noise in 
an adjoining room, and tried to enter that room, but the door was 
locked. He then heard a noise as of a door opening on the outside, 
and passed out, and was approaching an outside door, when the 
door opened, and Utter appeared. Witness told him, in substance, 
—-he cannot remember the exact language,—to throw up his hands; 
that he (witness) was an officer, and arrested him. The moment 
that he presented his pistol and spoke to him, Utter stepped back a 
step, and raised his pistol, pointing it at witness. Witness fired, and 
Utter fell. The moment the door opened, witness commanded him 
to throw up his hands, and there was no other conversation. Ut- 
ter did not speak. ‘‘ Don’t know whether his revolver was cocked 
or not; but considered his action threatening and dangerous. It 
was between 8 and 9 o'clock in the evening. Branagan and another 
party were in the house with Utter. I knew Utter by sight. I rec- 
ognized him when I saw him. I spoke as soon as the door opened, 
disclosing him.” 

Three other witnesses, who did not see the shooting, testified that 
they each came there shortly after, and saw a pistol lying on the 
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floor beside the body of Utter. The plaintiff also introduced evi- 
dence tending to show that Utter was partially deaf, so that his 
hearing was materially affected; that neither his father nor mother 
consented to his enlistment, and that the father, at the time of the 
killing, was engaged in measures to obtain his release from the 
service. 

Upon this testimony, which is here substantially given, the court 
below based its opinion “that the injury was a pistol-shot wound, 
and the firing of the pistol was not accidental, but designed by the 
firing party, and that the policy was not intended to insure against 
murder or willful killing of any kind, but intended to insure against 
ordinary accidental means alone,—what we properly know as acci- 
dental.” It is true, as the court below said, that there is no dispute 
with regard to the fact that the officer intended to shoot, and in- 
tended to inflict bodily injury upon some person. The officer de- 
poses that he knew it was Utter when: he fired, but the evidence of 
Branagan tends very strongly to show that he did not know it was 
Utter he had shot, and, after he came into the room, thought Sheehan 
was Utter, until informed by the latter that he “had killed his man.” 

It is claimed by the counsel for the plaintiff that the “design” 
mentioned in the policy must be considered as a design to kill Ut- 
ter, and that there was evidence in the case sufficient’ to go to the 
jury, tending to show that the act that caused the death of Utter 
was not done with the design of killing him. In other words, if 
Berry went to the house where Utter was, not with the intention of 
killing him, but for the purpose of arresting him, and when the door 
was opened, by reason of Utter’s drawing a pistol, or any other 
cause, he fired, not knowing it was Utter, although the death of Ut- 
ter was caused thereby, and Berry meant to kill whoever it was, it 
cannot be held that the death of Utter was caused by design; that, 
when the design was to kill, it must also be a design to kill Utter, 
then formed in the mind, and intentionally carried out by the act. 

If a person should draw a pistol in a crowded street, and deliber- 
ately fire the same, with the intent of killing some one, or with a 
reckless disregard of human life, and a person was killed or 
wounded, would such killing or wounding be an accident, in the 
meaning of this policy, or would it be by the design referred to 
therein? There would undoubtedly be a design to kill or wound 
some one, but no design to kill or wound the particular person in- 
jured. Suppose that, for the purposes of plunder, persons arrange 
to throw a passenger train off a railroad track, knowing that such 
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act is liable to kill or injure some one, but having no malice against 
any individual thereon, or any design to kill any particular person, 
and the train is derailed, and the assured killed, can it be said that 
his death was not accidental, under this policy, but by the design of 
some person? The argument may be carried further. Suppose one 
fires a pistol in the air. He fires by design, but does not intend to 
kill any one. The shot strikes the assured, and kills him. The act 
which causes the death—the shooting of the pistol—is designed, and 
therefore not accidental, but the killing is certainly accidental, and 
not designed. If the pistol is fired at one man, and hits another, is 
it any less accidental, as far as the person hit is concerned, to the 
mind of the person who does the shooting? And, if the shot is 
fired at the assured in the belief that he is another man, is nat the 
character of the actthe same? If one designedly roll a stone down a 
mountain side with no intent to injure any one, and in its course it 
crush a man, it is an accident. If it were purposely rolled down to 
crush one man, and it is deflected from the course intended, and it 
kills another, is it not equally an accident? The design or purpose 
was not to kill the one injured, because it was intended to kill an- 
other, and not him. The criminal intent of the one putting the 
stone in motion may render him guilty, and responsible ‘for the act- 
ual result, though not intended; yet the death of the person thus 
killed must be considered, as far as he is concerned, an accident, as 
his death was not intended by any one. 

It seems to me that the design intended by the terms of this pol- 
icy must be the design that intended the actual result accom- 
plished, and not the design of the act itself, which act resulted in 
the killing of one contrary to the design of the act. If, when 
Berry fired this shot, he did not know the man he fired at was Ut- 
ter, and did not intend to kill Utter, it cannot be said that Utter 
lost his life by the design of Berry. Nor can it be held, as a mat- 
ter of law, that Utter was engaged in an unlawful act, within the 
meaning of this policy. If he had been shot in the act of deserting, 
this claim might be made with some reason and propriety, but such 
was not the case here. Neither was he shot because he was a 
deserter, nor because he was in a house of ill fame. He was shot, 
if Berry is to be believed, because he did not throw up his hands 
when commanded to, and was in the act of drawing a pistol. He 
was killed, if Branagan is to be believed, without provocation, and 
ina wanton and murderous manner, as soon as his head appeared 
in the door. Whether he was doing anything unlawful at the time 
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of the shooting was also a question for the jury, to be determined 
by them under all the circumstances of the case. 

If, on being refused admittance after rapping on the door, the 
officer had fired through the door, and killed Utter, it could not be 
claimed that Utter was killed by design, or because he was engaged 
in any unlawful act ; nor if Berry fired at the first head he saw 
poked out of the door, not knowing or caring who it was, can it be 
held that the death was by design against Utter, or in conse- 
quence of any unlawful act on his part. The clauses in the policy 
requiring direct and positive proof that the death was caused by 
external violence and accidental means, and was not the result of 
design, either on the part of insured or of any other person, cannot 
be allowed to govern the courts in cases of this kind. The intent 
of Berry is locked within his own breast, and can be only deter- 
mined by his own evidence, or the inferences to be drawn from his 
acts, which latter would be in the nature of circumstantial proof, 
If Berry himself had been killed, it would have been impossible, by 
“ direct and positive proof,” to show what his real design was, and 
it would also be manifestly against the policy of the law, and dia- 
metrically opposed to justice, to allow his own testimony of his 
motives, however unsatisfactory it might be, to be controlling, 
when all the facts of his actions and language at the time contra- 
dicted his positive assertions of his intent upon the trial. If this 
clause can be allowed to stand, any person accidentally killed, when 
no one is by, is debarred from the benefit of his insurance. Cir- 
cumstances may plainly and almost certainly indicate that he was 
killed by accident, and yet no positive and direct proof can be fur- 
nished. If an accident happen upon a railroad by the fault of one 
of its employes, who is killed by the accident, his design in causing 
such accident cannot be shown by direct and positive proof, and 
the beneficiaries of an assured person killed by such accident can- 
not recover. The design of the person responsible for the killing 
can in no case be directly and positively proven except by his own 
evidence or admissions. 

Courts will not permit the course of justice, upon trials before 
them, to be stipulated or contracted in such manner as to defeat 
the ends to be subserved by such trials. The parties to the con- 
tract cannot agree to oust the courts of jurisdiction over such con- 
tract. The operation of this clause, requiring direct and positive 
proof, in many cases would, in effect, preclude the court from juris- 
diction and bar recovery. If they can make this agreement, they 
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can also stipulate that the evidence must come from certain per- 
sons, or make any agreement they see fit, controlling and directing 
the course of proceeding upon the trial. They may contract in re- 
lation to a condition precedent before bringing suit, or in relation 
to anything going to the remedy, but not to the right of recovery 
itself : Wood, Ins., 750. Circumstantial evidence is regarded by 
the law as competent to prove any given fact ; and sometimes it is 
as cogent and irresistible as direct and positive testimony. The 
case should have been submitted to the jury. The “design” men- 
tioned in the policy must be considered a design on the part of 
Berry to kill Utter ; and if, at the time he fired the pistol-shot, he 
did not intend to kill Utter, or did not know that: the man he was 
shooting was Utter, there is nothing in the present record to pre- 
vent a recovery by the plaintiff. 

When a stipulation or exception to a policy of insurance, emanat- 
ing from the insurers, is capable of two meanings, the one is to be 
adopted which is the most favorable to the assured: May, Ins., 
§§ 174, 175; Wood, Ins., 140, 147; Allen vs. Insurance Co., 85 N. Y., 
473. 


There was evidence in the case having a tendency to show that 
Berry did not intend to kill Utter, and did not know that the per- 
son he had killed was Utter until after the shooting. 

The judgment, therefore, in my opinion, should be reversed, and 
a new trial granted, with costs of this court to plaintiff. The other 
justices concurred. 





Report of Decisions. 


SUPREME COURT OF IOWA. 


Appeal from Circuit Court, Polk County. 


vs. 


DAVIDSON 


HAWKEYE INS. CO.* ) 


After the issue of the policy, the insured entered into a written contract with 
L., by which the latter agreed to pay $400 for the property, $50 being paid 
down and the balance to be in six payments. The contract provided that 
if L. should promptly make all the payments, the insured and the insurer 
should execute a deed, but that time was of the essence of the contract, and 
any failure in payment should avoid it, and any payments made be for- 
feited. L. entered into possession under the agreement, and the property 
was burned before the first deferred payment became due. The policy 
provided that it should be void in case the property should be sold or con- 
veyed without consent. 

Held, That there had been a sale which worked a forfeiture. 


Gurturiz & Maty, for Appellant. 
Putturrs & Day, for Appellee. 
Apams, C. J. 

1. The court gave a peremptory instruction to render a verdict 
for the defendant. The plaintiff assigns as error the giving of such 
instruction. The instruction was given upon the theory that the 
pleadings and evidence showed conclusively that the plaintiff vio- 
lated the policy, and forfeited his rights thereunder, before the loss. 
The policy contained a condition against selling, conveying, or in- 
cumbrancing the property. The defendant contended that the 
plaintiff violated the condition by entering into a contract of sale, 

* Decision rendered, March 19, 1887. 
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by which contract the plaintiff took possession, and the defendant 
received a part of the purchase-money, and retained the legal title, 
which was to be conveyed upon the payment of the balance. The 
making of such contract is not denied. The plaintiff, however, de- 
nies that the contract was of such a character as to constitute a 
completed sale. 

The building insured was a dwelling-house, situated upon a small 
farm in Polk County. After the policy was issued, to wit, in March, 
1885, the plaintiff and one Lint entered intd a written contract 
whereby Lint was to pay the plaintiff for the same $400, of which 
$50 was to be paid down, and the balance in six payments, the first 
one of which was to be made January 1, 1886. Lint took possession 
under ,the contract, and leased the farm to his son, who cultivated 
it, and occupied the house as a dwelling until it was destroyed by 
fire. The contract of sale provided that, if Lint should promptly 
make all the payments called for by the contract, the plaintiff would 
execute to him a deed of warranty to the land, but that time should 
be regarded as of the essence of the: contract, and that, if Lint 
should fail to make any payment at the time stipulated, the con- 
tract should be void, and any payments made should be forfeited. 
Before the first deferred payment became due, the insured property 
was destroyed. 

The precise language of that portion of the policy which is al- 
leged to have been violated, is in these words: “In case any such 
property shall be sold, conveyed, or incumbered * * * without 
the written consent of this company is obtained, * * * this 
policy shall immediately thereafter be null and void.” It is manifest 
from the above that the policy contemplated that there might be a 
sale without a conveyance. The provision is the same as if the 
word “or” had been expressed between the words “sold” and 
“conveyed,” and as if the policy read: “In case any such property 
shall be sold or conveyed,” etc. In either case the policy would be 
void. We come, then, to the question as to whether, where one 
‘party binds himself unconditionally to pay a certain price for a piece 
of real estate, and takes possession under the contract, and the other 
party binds himself to convey the real estate upon the payments 
being made, and nothing remains to be done but for the party tak- 
ing possession to make the payments, and for the other to make the 
deed, such contract constitutes a sale of the real estate, within the 
meaning of the policy.’ In answer to this question we have to say 
that we think it does. 
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Lint was the real owner of the house that was burned. The loss 
was his loss. The plaintiff lost nothing, unless he needed the house 
for security. If Lint is responsible, or the property, without the 
house, is sufficient security for the balance of the purchase-money, 
the plaintiff's claim can be collected, and he will have all that he 
would have had if the house had not been burned. If he is allowed 
to collect the insurance, and the purchase-money both, he will profit 
by the destruction of the property. That the insured shall not by 
his own voluntary act come to have an interest in the destruction of 
the insured property 1s forbidden, not only by public policy, but by 
all the maxims of insurance, and is precisely what this defendant at- 
tempted to guard against. If the contract had been of that nature 
that the loss of the house fell upon the plaintiff as owner, and 
not upon Lint, the case would be entirely different. We can 
suppose a cause where the owner of insured property makes a con- 
tract for the sale of it, but has not made a conveyance of the prop- 
erty, nor delivery of possession, but has retained control, and while 
under his control and care the property is destroyed by fire, and the 
seller cannot complete the contract by making such delivery as the 
contract contemplates, then the loss of the property would fall upon 
him, notwithstanding his contract, and for the reason that he is not 
able to carry it out, and it might well be said in such case that there 
was no sale within the meaning of the policy. 

The plaintiff relies, in part, upon the fact that in the contract time 
was made of the essence of the contract. But that was a mere pro- 
vision for its termination. The seller might elect to reclaim the 
property if the buyer failed to pay promptly as he stipulated; but, 
while the contract subsisted, it appears to us that the relation which 
each party sustained to the property was not different from what it 
would have been if the contract had been drawn without the provis- 
ion as to forfeiture if the payments were not made upon the day 
they fell due. Until forfeiture, Lint was the owner of the property, 
in the sense that the loss of the house must fall upon him. 

The plaintiff cites Kempton vs. State Ins. Co. (62 Iowa, 83, 17 N+ 
W. Rep.), and several other cases. But those cases all differ from 
the case at bar. In those cases something yet remained to be done 
by the vendor in addition to the execution of the deed. 

We are aware that reasoning is used in some of the cases which 
might seem to support the plaintiff's position. Take the case of 
Turnbull vs. Portage Mut. Ins. Co., 12 Ohio, 314. In that case the 
court said: “This case turns mainly on the question as to whether 
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the plaintiffs had an insurable interest in the premises insured at 
the time the loss occurred.” Now, it is not to be denied that any 
vendor of real estate who has not received full payment, and retains 
the legal title for security, has an insurable interest. But it does 
not follow, we think, that there cannot be a sale of real estate where 
the legal title has not been conveyed, and a part of the purchase re- 
mains unpaid. The very theory that the vendor who retains the 
legal title with a right to enforce the payment of the purchase- 
money holds the legal title for security is based upon the idea that 
there has been a sale; and in such cases it is manifest that a loss by 
fire must fall upon the purchaser as owner, and affects the seller 
only as it impairs his security. The seller may, indeed, have an in- 
surable interest, but his interest is substantially that of a mortgagee, 
which is quite different from a proprietary interest. Different rates 
are charged; and in case of the insurance of a mortgage-interest, 
and payment to the mortgagee of a loss, a right of subrogation ac- 
crues to the company to the extent of the amount paid. The law 
will not allow an insured mortgagee to be subjected to the tempta- 
tion that he would be subjected to if he had a right to collect his in- 
surance, and at the same time to collect and hold his whole mortgage- 
debt besides. 

There is a fundamental and vicious error in the doctrine con- 
tended for by the plaintiff. He would collect the insurance upon the 
theory that there has been no sale, and would collect his purchase- 
money upon a theory which is just the reverse. Ifthe doctrine for 
which he contends is correct, he would be able to collect the full 
amount of his policy, though only a single dollar of the purchase- 
money remained unpaid. 

2. The plaintiff assigns as error the exclusion of certain evidence. 
He offered to prove that only a part of the payment was made, 
which, by the terms of the contract, was to be paid at the time it 
should take effect. The court excluded the evidence as immaterial. 
It was, of course, the right of the plaintiff to insist upon the whole 
of that payment, or that the contract should not take effect. But 
the contract provided that time was of the essence of the agreement, 
and that all payments made might be forfeited if the buyer made 
any default. Now, the plaintiff could not be allowed to accept par- 
tial payment, and say at the same time that, the payment being 
partial, the contract is void, and the partial payment thus made is 
forfeited. The very act of accepting partial payment was a waiver 
of strict performance as to the balance of that payment. No other 
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theory would consist with good faith. The acceptance, to be sure, 
was not a waiver of the payment of the balance, and the plaintiff, 
unless there was an agreement to the contrary, might probably de- 
mand it at any time. But, after accepting partial payment, we 
think that the plaintiff should have demanded the balance before 
he could properly claim that Lint was in default. We think that 
the contract took effect, and that the contract, together with the de- 
livery of possession, constituted a sale. 

3. The plaintiff assigned as error the exclusion of other evidence, 
He offered to show that before the loss the parties had abandoned 
the contract, but the court excluded the evidence as immaterial. If 
the policy had been forfeited by the making of the contract, we do 
not think that we could hold that it would be waived by an abandon- 
ment of the contract. Suppose that the plaintiff had forfeited the 
policy by a sale and conveyance, no one would, we think, claim that 
the policy would be revived by a repurchase and reconveyance. Yet 
the principle involved would be the same. 

We see no error in the ruling of the circuit court. Affirmed. 

Reep, J. (dissenting). 

The contract between plaintiff and Lint was an executory agree- 
ment for the sale and conveyance of the property. Plaintiff was 
bound, upon the strict performance by Lint of his undertaking, to 
convey the land. But a failure by the latter to pay any install- 
ment of the purchase-price at the stipulated time would work a 
forfeiture of all interest in the land, as well as of all sums paid 
under the contract; and the agreement provided that upon such 
failure the vendee would surrender possession of the premises. 
What was the extent of the right and interest acquired by Lint un- 
der this contract ? I think he did not acquire the ownership of the 
property, but the right acquired was the right to be invested with 
the ownership when he performed his undertakings in the con- 
tract. Until that was done, both the title and ownership remained 
in plaintiff; for, by the terms of the agreement, Lint would be en- 
titled to be invested with the property only upon a strict perform- 
ance of its condition, and upon his failure to perform any of them, 
nothing further was required to be done for the establishment of a 
perfect right in plaintiff. Now, what the parties provided against 
by the claim in the policy quoted in the majority opinion was such 
disposition of the property as would divest the plaintiff of the title 
and ownership of it; and the uuiform holding of the authorities is 
that the policy is not defeated, under a provision to that effect, by 
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an executory contract for the sale of the property: Hill vs. Cum- 
berland Valley M. P. Co., 59 Pa. St., 474; Insurance Co. vs. Upde- 
graff, 21 Pa. St., 513; Insurance Co. vs. Stewart, 19 Pa. St., 45; 
Trumbull vs. Insurance Co., 12 Ohio, 305; Browning vs. Insurance 
Co., 71 N. Y., 508; Washington Ins. Co. vs. Kelly, 32 Md., 421; 
Kempton vs. State Ins. Co., 62 Iowa, 83, 17 N. W. Rep., 194; 
Wood, Ins., § 329; May, Ins., § 267. 

In Kempton vs. State Ins. Co. it was held that the policy which 
contained a provision similar to that in question was not defeated 
by a contract for the sale of the property. The only difference 
between that case and this lies in the fact that the purchaser in 
that was not entitled to the possession of the property until cer- 
tain payments were made, and the vendee was in possession at the 
time of the loss, while in this the purchaser was in possession when 
the fire occurred. But that is not material. The ground of the 
holding in that case is that the insured was not divested of the 
ownership of the property by the contract, and that is the case here. 

In my judgment, the holding of the majority is in conflict with 
that case, as well as with the current of authorities on the subject. 


VOL. XVI.—35. 
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SUPREME COURT OF PENNSYLVAVIA 


Error to Common Pleas, Somerset County. 


GERMAN-AMERICAN INS. CO. 
Us. 


HOCKING.* 


A policy of fire insurance which permitted concurrent insurance provided 
that, in case of loss, immediate notice should be given the company, and 
as soon thereafter as possible, proof thereof, under oath, setting forth, inter 
alia, the amount of other insurance, the actual value of the property 
burned, and containing a plan and specification of the building. The in- 
sured, by the terms of the policy, was entitled to recover no greater pro- 
portion of the loss than the amount of the policy should bear to the 
whole amount of insurance. The loss was to be paid sixty days after due 
notice and proofs of the same were given the company, unless the property 
be replaced, or the company give notice of its intention to rebuild or repair 
the damaged premises. The building covered by the policy was totally 
destroyed by fire, and notice was immediately given the company. More 
than two months after the fire the secretzry of the company requested 
from the insured more specific proofs of loss, and about a month there- 
after these were furnished, but without plans or specifications. Suit was 
brought on the policy twenty days after the proofs were furnished. Held, 
That under the conditions of the policy, the company was entitled to the 
full proofs as a prerequisite of payment, and that, as the company had 
sixty days after the proofs were furnished to pay or rebuild, the suit was 
prematurely brought. 


Assumpsit by George H. Hocking against the German-American 
Insurance Company of Pennsylvania upon a policy of fire insurance 
for $1,000. The facts are fully stated in the opinion. Verdict for 
plaintiff, $1,100.66, and judgment thereon; whereupon defendant 
took this writ. 


* Decision rendered, March 7, 1887.—From Atlantic Reporter. 
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W. H. Koontz, for Plaintiff in Error. 

The conditions attached to a policy are binding on the parties: 
Fire Ass’n Trustees vs. Williamson, 24 Pa. St., 196; Desilver vs. In- 
surance Co., 88 Pa. St., 131; Kensington Nat. Bank vs. Yerkes, 86 
Pa. St., 227. This is not a valued-policy: May, Ins., 27; Cox vs. 
Insurance Co., 45 Amer. Dec., 771; Insurance Co. vs. Mitchell, 48 
Pa. St., 372. The suit was prematurely brought: Camberling vs. 
McCall, 2 Yeates, 281; Kimball vs. Insurance Co., 8 Bosw., 495; 
Bryant vs. Insurance Co., 6 Pick., 131; Hatton vs. Insurance Co., 
7U.C. C. P., 555; Davis vs. Davis, 49 Me., 282; Insurance Ass’n vs. 
Evans, 13 Wkly. Notes Cas., 203. 

Corrrota & Rupret, for Defendant in Error. 


As the loss was total, and the company was so notified imme- 
diately after the fire, further notice was unnecessary: Insurance 
Co. vs. Schollenberger, 44 Pa. St., 262; Insurance Co. vs. Moyer, 97 
Pa. St., 441; Insurance Co. vs. Davis, 98 Pa. St., 280; Insurance Co. 
vs. Dougherty, 102 Pa. St., 568. The proofs of loss were a substan- 
tial compliance with the policy: Assurance Co. vs. Ackerman, 2 
Penny., 145; Hall vs. Insurance Co., 3 Phila., 332; Insurance Co. vs. 
Morrin, 13 Wkly. Notes Cas., 345; Insurance Co. vs. Cusick, 16 
Wkly. Notes Cas., 136; Insurance Co. vs. Schreftler, 42 Pa. St., 188. 
Defendant resisted the claim on grounds independent of the ques- 
tion of the suit having been prematurely brought, and therefore 
that defense should not avail now: Insurance Co. vs. Moyer, 97 Pa. 
St., 449; Insurance Co. vs. Meckes, 10 Wkly. Notes Cas., 306. 


Cuark, J. 

On the third December, 1884, the German-American Insurance 
Company of Pennsylvania issued a policy of fire insurance tu George 
H. Hocking, in the sum of $1,000, “on his two-story, frame, tin-roof 
building, occupied for mercantile purposes and family residence, 
situate on west side of Centre Street, Myersdale, Pennsylvania,” etc.; 
“the company covenanting to make good unto the assured all loss, 
not exceeding in amount the sum insured, as should happen to the 
premises from fire, from the twenty-ninth November, 1884, to the 
twenty-ninth November, 1885;” “the amount of loss or damage to 
be estimated according to the actual cash value of the property at 
the time of the loss, and to be paid sixty days after due notice and 
proofs of the same shall have been made by the assured, and re- 
ceived at this office, in accordance with the terms and provisions of 
this policy, unless the property be replaced, or the company has 
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given notice of its intention to rebuild or repair the damaged prem- 
ises.” By a further provision of the policy, concurrent insurance 
was permitted; and the insured, in case of loss, was entitled to 
recover no greater proportion of the loss than the amount of the 
policy now in suit should bear to the whole amount of the existing 
insurance. The insured, at the time of the loss, held concurrent in- 
surance to the amount of $3,000. The tenth condition of the policy 
required that persons having a claim under it should give immediate 
notice thereof to the company, and as soon thereafter as possible 
render a particular account and proof thereof, signed and sworn to 
by them, setting forth—First, a copy of the written portion of the 
policy, etc.; second, the amount of other insurance, etc.; third, the 
actual value of the property burned, etc.; fourth, the ownership, etc.; 
fifth, for what purpose it was used, etc.; sixth, if the claim be for a 
loss on a building burned, he shall furnish a plan and specification 
of the building destroyed, etc.; seventh, the date of the loss, etc.; 
and, eighth, how the fire originated. 

On the fourth December, 1884, the building was totally destroyed 
by fire, and the next morning the company received notice of a total 
loss. The building was worth from $4,200 to $5,000. Proofs were 
not furnished until March 28, 1885. The suit was brought on the 
seventeenth April, 1885. The company contend that the plaintiff 
below did not comply with the tenth condition of the policy in two 
essential particulars: First, he did not furnish proofs of loss as soon 
as required; and, second, that the proofs, which were furnished 
did not contain a plan and specification of the building de- 
stroyed, and therefore that the plaintiff cannot recover, or, at the 
least, the suit was prematurely brought. The plaintiff below, in 
reply to these several matters of defense, says—First, that, as the 
loss was total, the notice, which was given immediately after the fire, 
was sufficient; and, second, that the company accepted the proofs 
which were furnished without objection, thereby waiving the matters 
which were omitted therein, and therefore, assuming the original 
notice of the fire to have been sufficient, the suit was brought more 
than sixty days thereafter, and cannot be abated on that ground. 

In support of the first proposition the plaintiff below cites Lycom- 
ing Ins. Co. vs. Schollenberger, 44 Pa. St., 259. In that case one of 
the conditions of the policy was that, in the event of loss, notice 
should be given forthwith, and a particular statement of the loss 
should be furnished to the company within thirty days. The sub- 
ject of insurance was a coal-breaker. It was insured in a sum not 





1887. ] German-American Ins. Co. vs. Hocking. 549 


exceeding $2,500, and the loss was total. A notice was forthwith 
forwarded to the company, giving the number of the policy, the 
amount of the insurance secured thereby, and stating that “the 
coal-breaker was burnt down” on that day. In the decision of 
that case the court treated the notice as a substantial compliance 
with the conditions of the policy. “This was as particular a state- 
ment,” says Mr. Justice Thompson, “as could be given. The sub- 
ject of insurance was a single structure. The amount to be paid for 
it, in case of loss, was fixed and referred to, and it was reported as a 
total loss; the particular statement required would have contained 
but this, in substance, if it had been made.” To the same effect 
are the cases of Farmers’ Mut. Ins. Co. vs. Moyer, 97 Pa. St., 441; 
Home Ins. Co. vs. Davis, 98 Pa. St., 280; Pennsylvania Fire Ins. Co- 
vs. Dougherty, 102 Pa. St., 568; Susquehanna Ins. Co. vs. Staats, id., 
529; Same vs. Cusick, 16 Wkly. Notes Cas., 133. In all these cases 
it was held that a particular statement or an account of the several 
items of a loss could not, in the nature of the case, have been in- 
tended where there was only a single subject of insurance, and the 
loss was total; that such a statement was obviously only meant to be 
furnished when there was a loss of several distinct items of insured 
property, or when the loss was partial only. 

But it will be observed that the policy in suit requires that certain 
specific matters shall be stated to the company, under oath, which 
by its special provisions are as essential, in the ascertainment of the 
extent of the company’s liability, where there is but a single subject 
insured, and a total loss, as the particular statement is where there 
are numerous subjects, or the loss partial. By the express terms of 
the policy, concurrent insurance was permitted, and the insured, in 
case of loss, was entitled to recover no greater proportion of the loss 
than the amount of the policy bore to the whole amount of the ex- 
isting insurance; and the second clause of the tenth condition of the 
policy thereupon provides that the assured, in his particular account 
of the loss, shall set forth the “other insurance, if any, on same 
property, or any portion thereof, with copies of the written portion 
of each policy, and indorsements thereon.” Another of the terms of 
the policy is that the property destroyed may be replaced or re- 
built, or the damaged premises may be repaired, and therefore the 
sixth clause of the same condition provides that “if the claim be 
for the loss on a building, the assured shall furnish a plan and speci- 
fication ” thereof. 
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The clauses quoted illustrate the distinction which we think may 
be drawn fairly between the cases cited, and relied upon by the de- 
fendants in error, and the present case. It must be conceded that 
these clauses have especial application to a case like this. By the 
terms of this policy, concurrent insurance was expressly permitted, 
and at the time of the fire actually existed, to the amount of 
$3,000. True, the loss is estimated at $4,000 and upwards. But 
how was the company to know what was the amount of the concur- 
rent insurance, or that the whole amount of the insurance did not 
exceed the total loss? In order, therefore, that the company might 
accurately ascertain the amount of their liability, under the policy, 
it was important that they should be furnished with what they had 
expressly provided for,—a statement of the amount of the other 
insurance. And, further, that the company might intelligently exer- 
cise the option to rebuild, it was equally important that they should. 
have, what it was the undoubted duty of the assured to supply, the 
plans and specifications of the property destroyed. The loss was 
not payable for sixty days after such statements were made and fur- 
nished to the company, and the contract was accepted expressly 
subject to the performance of these conditions. It follows that no 
suit could be brought until the conditions were complied with, nor 
for sixty days thereafter, which time the company reserved, after 
the extent of their liability could be determined from the proofs 
either to pay the money, or to give notice of their option to replace 
the property. 

Proofs were made, however, and furnished to the company, on the 
twenty-eighth March, 1885. They would appear to have been fur- 
nished in compliance with a suggestion from the secretary of the 
company, in writing, dated February 20, 1885, in which he calls the 
attention of the assured to condition 10 of the policy, and says: 
“ As soon as we receive the necessary proofs, in accordance with the 
requirements of our policy, we can determine whether we owe you 
anything,'and if so, how much.” The sixty days, it will be observed, 
had then fully expired; and if the proofs were afterwards promptly 
furnished, or within a reasonably time, in compliance with the sec- 
retary’s suggestion and request, we think the company might well 
be supposed to have waived the previous delay. But the proofs 
which were furnished did not contain plans and specifications, as 
required. The assured does state therein “that he will furnish, 
whenever required by the said company, as full particulars as he 
can as to tke construction of the building insured, its dimensions, 
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and condition at the time of said fire, and such additional informa- 
tion as shall be required by said company concerning said property; 
but, notwithstanding this averment of his willingness so to do, it is 
nevertheless true that he did not furnish the plans and specifications, 
as it was his plain duty to do. On receipt of these defective proofs, 
therefore, the company had the undoubted right to adhere to the re- 
quirements of the policy, and to reject the proofs, with notification to 
the assured, or return them for amendment, but the company was not 
bound to reject the proofs. The condition of the policy was inserted 
for the benefit of the company, and it was competent for the com- 
pany to waive its provisions. The information necessary for the ex- 
ercise of the option might be obtained elsewhere. But it is plain 
that the company had sixty days after the proofs as made were fur- 
nished, or after the making of the amended’ proofs, as the case 
,may be, in which to decide whether they would rebuild or pay the 
money. 

The proofs were furnished, as we have said, on the twenty-eighth 
March, 1885, and suit was brought on the seventeenth April, there- 
after. In this interval the proofs remained with the company. No 
objection was made either to the form or substance thereof. It was 
not until August 24, 1885, that the company in any way indicated 
their disapproval. It cannot be doubted that the proofs were in- 
tended as a substantial compliance with the conditions of the policy. 
“Tf they had been rejected, and notice given to the assured, or if 
they had been returned, with the reasons for non-acceptance, more 
complete proofs would doubtless have been furnished; the assured 
having averred his willingness to furnish the fullest information on 
this point ‘whenever required by the company.’” The proofs of loss 
were but conditions precedent to the bringing of an action, and not 
of the insurance, and we think, under the circumstances, it might 
well be inferred that the company had waived the production of the 
plans and specifications. But this would not deprive the company 
of the time stipulated in which to obtain the information elsewhere. 
They had sixty days in which to decide, and the suit, having been 
brought within that time, was premature. The alias summons was, 
of course, but a continuance of the original. 

The judgment is reversed. 
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DWELLING-HOUSEINS. CO. OF BOSTON, MASS.*; 


A jury found that the insured knowingly and intentionally overstated the 
amount of loss in his proofs, but not with intent to deceive or defraud. 


Held, That such overstatement was no defense to the action under the Wis- 
consin valued-policy law which allows the amount insured to be taken as 
the measure of damages. 

Where the proofs required the certificate of the nearest magistrate, 


Held, That the certificate of a notary is not a compliance, but its acceptance 
and retention without objection is a waiver of the defect. 


An answer admitted for a particular purpose only cannot be used for any 
other purpose. 


Vroman & Sate, fur Respondent. 


Exuis, Green & Merrity, for Appellant. 
Ortoy, J. 


The defenses to this action on the policy of insurance, set up in 
the answer, are as follows: (1) That the fire and loss occurred or 
were caused by the willful act and procurement of the plaintiff; (2) 
that the plaintiff fraudulently concealed the fact that the building 
or dwelling-house to be insured was and had been used as a cooper- 
shop; (3) that the plaintiff in his proofs of loss fraudulently over- 
estimated the value of the property insured; and (4) that there was 
not annexed to the proofs of loss the certificate of a magistrate 
nearest to said fire, as required by the policy. The first and second 
defenses were negatived by the findings of the jury, and such find- 
ings were clearly warranted by the evidence. As to the third 
defense, the jury found that the plaintiff “knowingly and intention- 


* Decision rendered, March 22, 1887. 
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ally stated in the proofs of loss the amount of loss and damage greater 
than it actually was,” but ‘‘not with intent to deceive or defraud 
the defendant.” It is ingeniously argued by the learned counsel of 
the appellant that, these findings being contradictory, the first shall 
prevail, and the second be rejected. Why not reverse the proposi- 
tion, and reject the first, by the rule that a later statute repeals an 
earlier one, or the last judgment reconsiders and reverses or over- 
rules a former one? But are these two findings repugnant to each 
other? It is plausibly argued by the learned counsel that knowingly 
and intentionally stating the amount of the loss greater than it 
actually was must have been with intent to deceive or defraud. 
The jury may have thought that the first finding (which was pre- 
viously prepared for them by the court or counsel) meant that the 
plaintiff knowingly and intentionally stated the amount of the loss, 
which they now found, to be greater than it actually was; in other 
words, that such statement of the amount was his best and honest 
judgment, but it was greater than it actually was. The language is 
peculiar. It would not seem to mean that the plaintiff knowingly 
and intentionally overestimated the value of the property or the 
amount of the loss. But be this as it may, the first finding on this 
question comes short of such a fraud as affected the validity of the 
policy, or the plaintiff’s right to the stipulated amount to be paid in 
case of total loss. The policy covered the building and its contents, 
and the controversy is mainly concerning the building alone, which 
was totally destroyed by the fire. In such a case the actual amount 
of the loss was immaterial, by virtue of the statute (section 1,943, 
Rev. St.), which provides that the amount of insurance written in the 
policy on the real property destroyed “shall be taken conclusively 
to be the true value of the property when insured, and the true 
amount of loss and measure of damages when destroyed.” In view 
of this statute (chapter 347, Laws 1874), it was held in Thompson 
vs St. Louis Ins. Co, (43 Wis., 462), that the complaint need not state 
the value of the property when it was destroyed; and in Reilly Vs. 
Insurance Co., (id. 449), that a defense in the answer that the value of 
the property destroyed was less than that stated in the policy could 
not prevail against this statute; and in Bammessel vs. Insurance 
Co. (id., 463), where the policy contained a provision that “ all fraud, 
or attempt at fraud, by false swearing or otherwise, should cause a 
forfeiture of all claim under the policy, that such a defense, in re- 
spect to the value of the property when destroyed, could not be 
made. In these cases, the chief justice, in his opinions, considered 





554 Report of Decisions. (July, 


every view which could even plausibly be taken against the full effect 
of the statute, and reviewed the authorities claimed to have force 
against its application, and the question should have been taken as 
settled and disposed of during the existence of the statute. 

It is not perceived how the company could have been influenced 
by any such overestimate to settle or compromise, or not to settle 
or compromise, the claim for the insurance so fixed conclusively by 
the statute; for in no case could the company be compelled to pay 
more, or could the insured be induced thereby to receive less, than 
the amount so fixed by law. In this case the agent of the company 
required of the insured no statement whatever previous to the 
issuing of the policy, and he made his own examination of the 
property, and its estimate of its value. The authorities cited by 
the learned counsel of the appellant do not seem to have any appli- 
eation to this case under our statute; and the circumstances in 
which such an issue might be claimed to be sometimes material, 
notwithstanding the statute, are not present in this case. This de- 
fense, therefore, cannot prevail under any construction of the find- 
ing of an overestimated of the value or loss. 

But, within this defense, it is contended that the evidence showed 
the existence of a $50 mortgage upon the property when insured 
and when destroyed, and that such mortgage was not mentioned in 
the proofs of loss, but fraudulently concealed. The only proof of 
the existence of any such mortgage, or the particulars thereof, 
appears to have been as follows: The plaintiff was asked on cross- 
examination as a witness whether “there was a mortgage on his 
house at the time of the insurance and of the fire.” This question 
was objected to by plaintiff's counsel, and the judge said: “I don’t 
think it would cut any figure in the case.” The counsel of the 
plaintiff then said: “I will withdraw the objection to its not being 
cross-examination if it is simply to be admitted as to the motive this 
man had.” The plaintiff as a witness thereupon answered, “ Yes, 
sir.” It was then stipulated that the amount of the mortgage was 
$50, dated April 3, 1884, from T. Cayon to Manuel Brunette; and 
the witness then said: “ There was a mortgage on the house for $50, 
with 10 per cent interest from the date of the note. The agreement 
between [him] and Mr. Brunette was that the interest was due 
when the mortgage was due, and that was two years.” It is con- 
tended by the learned counsel of the respondent that this evidence 
of the mortgage was limited in its effect to the motive of the 
plaintiff on the charge of his having burned the building, and that 
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the evidence, having been received for this specific purpose, cannot 
be used for any other purpose in the case. It would seem, from the 
strong intimation of the court that the evidence was immaterial, that 
it would have been rejected for all purposes had not the plaintiff’s 
counsel withdrawn his objection to it, upon the condition that it 
should be used only as to the plaintiffs motive to burn the building. 
When the evidence was received, therefore, it was received for that 
purpose only. In such case the rule established in Hiles vs. Insur- 
ance Co. (65 Wis., 585, 27 N. W. Rep., 348) would seem to limit the 
use of this evidence to such purpose. This was an affirmative de- 
fense that ought to have been set out in the answer as notice to the 
plaintiff. It not having been disclosed by the answer or otherwise, 
neither the court nor the counsel of the plaintiff could know the 
object of the evidence or its materiality, and it would be an unwar- 
rantable surprise to now treat it as in the case generally and for all 
purposes. Had not the fact of the existence of this mortgage been 
so limited as evidence, and had the plaintiff's counsel known that it 
would be used to diminish the loss, or to show a fraudulent con- 
cealment of an incumbrance, perhaps it might have been shown that 
the agent of the company knew of its existence before the insurance, 
or some other rebutting evidence might have been given to render 
the fact harmless to the plaintiff. But it is sufficient to answer the 
rule that this evidence was so conditionally received. The plaintiff, 
as the insured had made no statements or representations whatever 
as to incumbrances on the property, and was not questioned con- 
cerning any before the policy was issued, and it is not perceived 
how this $50 mortgage could “cut any figure in the case,” as stated 
by the learned judge before whom the case was tried. The plaintiff, 
as mortgagor, in this State, was the absolute owner of the property, 
and had an insurable interest, to the extent of its value, not- 
withstanding the mortgage, as we understand the law: May, Ine. 
§§ 82, 285, and case cited in note 4. But this we do not positively 
decide, for we do not think the question arises properly in this case 
from the evidence as received. 

The fourth defense consists in the failure of the plaintiff to furnish 
proofs of loss, with the proper certificate of a magistrate annexed, as 
a condition precedent to a recovery, or of any claim due or payable. 
The policy required the assured to “furnish and annex to the proofs a 
certificate of a magistrate nearest the place of fire, who is not a credi- 
tor or relative of the assured, that he has investigated the facts of the 
case, and that the claim is just and honest,” and provided that “until 
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such * * * certificate shall be furnished * * * the claim shall not 
be due or payable.” The certificate annexed to the proofs of loss 
was that of L. B. Sale, Esq., notary pnblic. There was proof that 
L. B. Sale, Esq., was not the nearest magistrate to the fire, and there 
was no proof that he was. But the first and paramount objection to 
the certificate consists in the fact that he was not a magistrate. In 
the narrower sense in which the term is used, and in which it must 
have been used in the policy, it means “an inferior judicial officer, as 
a justice of the pease.” The fact that the officer must be a magis- 
trate nearest the place of the fire would seem to indicate that a jus- 
tice of the peace was the officer intended; for his office and place of 
business are local and fixed, and he is one of a class of magistrates. 
In common parlance, a justice of the peace is a magistrate, and is 
often called by that name. Bouvier’s and Rapalje & Lawrence’s 
Law Dictionaries and Webster’s Dictionary agreed upon this limited 
use of the term. The president of the United States and governors 
of the States are called magistrates, but they are chief magistrates, 
and of course not intended. One thing is very certain, a notary 
public is not a magistrate, and is never called a magistrate. It fol- 
lows, therefore, that the proofs of loss in this case had not the 
proper certificate of a magistrate annexed to them, as required by 
the policy. The proofs of loss, otherwise proper, were furnished to 
the company in proper time, and were kept by the company with- 
out objection until the trial. If they were defective for want of a 
proper certificate, they should have been returned for that reason 
at once, so that the proper certificate could be obtained. Retain- 
ing them without objection constitutes a waiver of any such objec- 
tionable defects. This has been so often decided by this court 
that we need not look elsewhere for authority: Warner vs. Peoria 
Ins. Co., 14 Wis., 318; Killips vs. Putnam Ins. Co., 28 Wis., 480; 
O’Conner vs. Hartford Ins. Co., 31 Wis., 165; Badger vs. Glens 
Falls Ins. Co., 49 Wis., 389, 5 N. W. Rep., 845; Badger vs. Phenix 
Ins. Co., 49 Wis., 396, 5 N. W. Rep., 848. The learned counsel of 
the appellant seems to have relied upon other defects in the certifi- 
cate which were not known to the company. ‘ But this defect, which 
is paramount and palpable, the company are presumed to have 
known. It would be quite immaterial whether Mr. Sale, the notary, 
was nearest the fire or not, for he was not a magistrate. 

We can find no errors in the record which ought to reverse the 
judgment. The judgment of the circuit court is affirmed. 
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SUPREME COURT OF PiNNSYLVANIA. 


Error to Common Pleas, Lehigh County. 


SUSQUEHANNA MUT. FIRE INS. CO. 
US. 
GACKENBACH anp Anoruer.* 


When the charter of mutual insurance company provides that, in an action 
for the recovery of assessments, the certificate of the secretary shall be 
prima facie evidence of the assessment and amount due, the burden is 
on the defendant to show that the assessment 1s invalid for fraud or gross 
mistake. In the absence of such provision in the charter or in the statute 
relating to such companies, the company is bound to prove the facts es- 
tablishing the claim. 


fixing the amounts tobe assessed upon the members for losses incurred by a 
mutual insurance company, a reasonable amount may be included for ex- 
penses and insolvency of members. If the plaintiff in an action to recover 
an assessment proves its claim without showing so large an excess in 
the assessment as in itself satisfies the jury of fraud or gross mistake, it 
is entitled to recover. The burden of showing fraud or misconduct is 
on the defendant when he relies on that as a defense. 


Where the defendant files an affidavit under the Pennsylvania act of May 1, 
1876, § 56 (P. L. 53), the plaintiff is bound to prove its claim as if the 
statutory provision relative to the certificate had not been enacted. 


By-laws of a mutual insurance company are part of the contract of insurance, 
and the directors have no right to make an assessment on any basis other 
than there set out. 

Where an assignment of error raises a question in regard to the ruling of 
the lower court, if that ruling is free from error it must be affirmed, al- 
though the court gave as reasons for its decision grounds other than the 
correct one. 


Three actions of assumpsit by the Susquehanna Mutual Fire In- 
surance Company against Charles W. Gackenbach and George 
Seislove, trading as Gackenbach & Seislove, to recover the amount 


* Decision rendered, Mar, 21, 1887.—From Atlantic Reporter. 
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of assessment during the period of time the policy of defendants’ was 
in force. 

On March 17, 1879, the defendants made application for a policy 
of insurance in the company plaintiff for $2,000, policy to be issued 
subject to the conditions contained in the application, and the con- 
stitution and by-laws of the company. The policy was issued March 
19, 1879. On October 4, 1882, the policy was surrendered to the 
company and canceled. By the terms and conditions of the ap- 
plication and policy, and the constitution and by-laws of the com- 
pany, the insured became liable to assessments for losses incurred 
by the company during the period of time their policy was in force. 
Losses having been incurred, the board of directors of the company 
made four assessments, the defendants’ assessment being No. 9, $30; 
No. 10, $20; No. 11, $57.50; and No. 12, $40. As soon as these as- 
sessments were made, notice thereof was sent the defendants in ac- 
cordance with the provisions of the by-laws of the company, and 
payment demanded, and, on the defendants refusing to pay, these 
suits were brought. Before trial the defendants filed affidavits under 
the provisions of section 56 of the act of Assembly of May 1, 1876. 
At the trial the plaintiff contended that, the plaintiff being a mutual 
insurance company, the directors, in making these assessments, 
might exercise a reasonable discretion in fixing the amount to be 
raised, and that the assessments so made were presumed not to be ex- 
cessive until the contrary was shown; that the burden was upon the 
defendants to show that these assessments were so excessive as to be 
evidence of fraud or gross negligence; that there was no evidence 
from which the jury could find that these assessments were exces- 
sive; and that under all the evidence the verdicts should be for the 
plaintiff. Points to this effect were put to the court, and the court 
was asked to so instruct the jury. The court negatived these 
several points., submitted the cases to the jury, and instructed 
the jury that the burden was upon the plaintiff to show that 
these assessments were not excessive and not fraudulent. Ver- 


dict and judgment for defendants, whereupon plaintiff took this 
writ. 


Joun Rupp, Tos. B. Merzcer, and G. W. Van Fossen, for Plaintiff 
in Error. 


Defendants are liable for these assessments under their policy: 
Insurance Co. vs. Hartshorne, 90 Pa. St., 465; Akers vs. Hite, 94 
Pa. St., 394; Wilson vs. Insurance Co., 19 Pa. St., 372. The direct- 
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ors, in making the assessments, may include an allowance for ex- 
penses and losses: Rosenberger vs. Insurance Co., 87 Pa. St., 207; 
Jones vs. Sisson, 6 Gray, 288. Assessments are presumed to be 
fairly made, and are binding until fraud or gross mistake is shown: 
Hummel’s Appeal, 78 Pa. St., 320; Buckley vs. Insurance Co., 92 
Pa. St., 501; Rosenberger vs. Insurance Co., supra. 


Hennincer & Dewatt, D. D. Roper, and Epwarp Harvey, fur De- 
fendants in Error. 

Plaintiff must affirmatively show that the losses have been incurred, 
and that the assessments are legally made: May, Ins. (2d Ed.), 
§ 557; Insurance Co. vs. Guse, 49 Mo., 329; Insurance Co. vs. Schmdt, 
19 Iowa, 502; Insurance Co. vs. Fitzpatrick, 2 Gray, 279; Bliss, Ins. 
(2d Ed.), § 428; Thomas vs. Whallon, 31 Barb., 172. 

TrRUNKEY, J. 

When the charter of a mutual insurance company provides that, 
in an action for the recovery of the assessment, the certificate of the 
secretary of the company shall be prima facie evidence of the as- 
sessment, and the amount due, the burden is on the defendant to 
show that the assessment is invalid for fraud or gross mistake: In- 
surance Co. vs. Buckley, 83 Pa. St., 298; Buckley vs. Insurance Co., 
92 Pa. St., 501. In absence of such provision in the charter or in 
the statute relating to such companies, the company is bound to 
prove the facts establishing the claim. The burden was on the 
plaintiff to show liabilities which made an assessment necessary, and 
that it was made according to the terms of the charter and by-laws. 
A reasonable amount may be included in the assessment for expenses, 
and for losses likely to occur by reason of insolvency of members of 
the company. If the plaintiff proves its claim without showing so 
large an excess in the assessment as in itself satisfies the jury of 
fraud or gross mistake, it is entitled to recover, unless the defendant 
alduces evidence of matter which defeats the action. There is no 
presumption that the officers committed fraud or gross mistake; the 
presumption is that they acted honestly, and with reasonable skill. 
The burden of showing fraud or misconduct is on the defendant when 
he relies upon that as a defense: Rosenberger vs. Insurance Co., 
87 Pa. St., 207. 

The affidavit filed by the defendant, precluded the use by the 
plaintiff of the certificate as evidence, and the plaintiff was bound 
to prove its claim as if the statutory provision relative to the certif- 
icate had not been enacted. The learned judge of the common 
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pleas charged that the assessment had been shown to be legal, and 
that the plaintiff “must prove that there were losses for which the 
company was liable, and must then show that an assessment was 
made, and that the defendants’ share of the losses thus sought to be 
provided for in the assessment was their just share.” In accord with 
that instruction were the plaintiff's first and second points, and they 
ought to have been affirmed. They are as follows: “First. The 
board of directors of a mutual insurance company, in making assess- 
ments, may exercise a reasonable discretion in fixing the amount 
to be raised, and an assessment so made is presumed not to be 
excessive until the contrary is shown. Second. The burden is upon 
the defendants in these cases to show that the assessments for which 
these suits are brought are so excessive as to be in themselves evi- 
dence of fraud or gross negligence.” 

If it was the misfortune of the plaintiff, in the attempt to establish 
its claim, to put in evidence a fact which would defeat recovery, that 
does not change the law of evidence. The defendant may avail of that 
fact, or evidence tending to show it; but whatever the evidence re- 
lied on to establish fraud, or other matter affirmed to defeat the 
claim, the burden is on the defendant. The presumption that the 
officers whose duty it was to make the assessment acted with due 
care and fidelity stands until overcome by sufficient proof. The rule 
is the same where the defendant relies on the testimony on part of 
the plaintiff as when upon his own. 

None of the remaining assignments of error, except the tenth, 
need be remarked; for there is no error in the instructions therein 
complained of save that resulting from the refusal of the plaintiff's 
first and second points. The tenth assignment is to the ruling of 
the court that the action No. 153 was not supported by any evi- 
dence. One of the by-laws provides “that all members whose poli- 
cies are in force at the time the assessment may be declared, shall be 
liable to assessment for ‘all losses adjusted properly and unpaid; and 
all other liabilities then existing against the company shall be sub- 
ject to abatement as hereinafter specified. All members whose poli- 
cies have expired, and are not in force at the time such assessment 
is declared, shall nevertheless be liable to assessment for all unpaid 
losses and other liabilities which existed at the time of the expira- 
tion of such policy or policies, pro rata with those then in force, and 
the amount thus ascertained and levied upon such policies to be de- 
ducted from the gross amount of liabilities of the company, for which 
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such assessment is to be made, and the balance of liabilities remain- 
ing to be assessed upon the policies then in force.” 

This by-law is part of the contract of insurance, and plainly desig- 
nates what members are liable to be assessed for losses at the time the 
assessment may be declared. All are liable whose policies are in 
force, and all are liable whose policies have expired for unpaid 
losses which existed at the time of the expiration. It is competent 
for the members to so contract, and the directors have no right to 
make an assessment on another basis. Decisions in cases where the 
ecntract contained no similar provision do not apply. Were this by- 
law not in the contract, the authorities cited by the plaintiff would 
sustain the contention that members are liable “to assessments for the 
payment of all losses and debts incurred by the company during the 
time their policy was in force, but not for any losses or liabilities 
incurred either before they obtained their policy, or after its expira- 
tion or cancellation.” The plaintiff concedes that the policies in 
force at the time the assessment was declared which were not in 
force at the time the losses and liabilities were incurred, were not 
included in the assessments. Its secretary, called to prove the claim, 
testified that there were a large number of such policies, and that 
they were not included. It follows that assessment No. 9 was invalid, 
and that the court rightly ruled that the plaintiff could not recover. 

‘The ruling may have been based on other grounds ; yet, being free 
of error, it must be affirmed. In effect, the jury were instructed 
that the plaintiff had failed to adduce evidence to establish its 
claim. That the court erred in refusing the plaintiffs first and 
second points as propositions did the plaintiff no injury ; for the 
court could properly have ordered a nonsuit, or have directed a ver- 
dict for the defendant, without answering any proposition. 

In two of the cases no assignment of error raises the question 
whether the plaintiff's evidence was sufficient to submit to the jury. 
The defendants urge that, if it be conceded that the court erred 
in answering the plaintiff's points, it does not follow that the 
judgment should be reversed. But no precedent is cited for going 
outside the assignments which must be sustained for a cause to 
ground a refusal of reversal. Where an assignment reveals a fatal 
defect in the case of the plaintiff in error, he shows cause for affirm- 
ance of the judgment. 

Judgment affirmed No. 153, January term, 1885. In each of 
the other causes, judgment reversed, and venire facias de novo 


awarded. 
VOL. XVI.—36. 
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Error to the Court of Common Pleas of Berks County. 
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GRANT’S ADMINISTRATORS 
Us. 
KLINE.* 


G. was indebted to his brother-in-law, K., to the amount of $743.56, and took 
out a policy for $3,000 for the benefit of K., the latter paying the premiums 
and the transaction being in good faith. 

Held, That the disproportion between the amount of the policy and the debt 
was not so great as*to make it a wagering contract, and K. having received 
the amount of the policy, the administrators of G. were not entitled to re- 
cover from him the excess above the actual indebtedness. 

Held, That a declaration by G. that he had given K. a policy on his life, and 
that after his death he could realize what G. had got from him, was not 
conclusive that the policy was intended simply as a collateral security. 


Statement of Case. 


A certificate of membership was issued by the U. B. Mutual Aid 
Society to Bertolet Grant for $3,000 for the benefit of his brother- 
in-law and creditor, Jacob Kline. Upon the death of the insured in 
the following year the amount of the certificate, less the society's 
discount of $200, was paid to Kline, and this suit was brought by 
the administrators of Grant to recover the excess above any in- 
debtedness of Grant to Kline on the ground that the disproportion 
was so great between the debt and sum insured as to make it a 
wagering contract. Kline proved that the transaction was in good 
faith, and that Grant was indebted to him on a judgment, promissory 


* Opinion filed, March 21, 1887. 
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note, and for premiums on abandoned policies to the amount of 
$743.56. 


Messrs. Rrcuarp L. Jones and Apam H. Scument, for Plaintiff in 
Evror. 
Messrs. J. H. Jacoss, Henry C. G. Reser, and H. P. Keiser, Contra. 


Paxson, J. 

The second assignment presents the controlling point in this case. 
It alleges that the court below erred in not affirming the plaintiff's 
first point. The point was as follows: “The disproportion of the 
debts of $214 alleged to have been owing by Grant to Kline at the 
time of the insurance, and the amount of insurance, viz.: $3,000, 
is so great as to make it merely a wagering policy, and such policy 
being void in law, the defendant is not entitled to hold the proceeds 
of the policy, and the verdict must be for the plaintiff for the amount 
received by the defendant, less the assessments paid and the debt 
proved.” 

This point assumes the amount of the debts due Kline from Grant, 
but as the plaintiff’s fourth point, which is free from this objection, 
and was also declined, raises the same question, we will consider it 
as if no such defect existed. 

It is very clear, if the testimony in the case is to be believed, that 
the policy in question was taken out by Mr. Grant and assigned to 
Kline in entire good faith. There is nothing to cast suspicion upon 
the integrity of the transaction. I will refer to the disproportion of 
the debt to the amount insured hereafter. I am now alluding to ~ 
the good faith of the parties as distinguished from the gambling 
policies in Gilbert vs. Moose (104 Pa., St., 14) and that line of cases. 
Kline and Grant were brothers-in-law, and it appears that Kline had 
befriended Grant in various ways, and had from time to time loaned 
him money. The latter said when he applied for the policy that 
“he was greatly indebted to Mr. Kline; that he had favored him 
considerably.” Also that Grant said: “Jacob Kline was a brother- 
in-law of his, and he owed him a debt, a considerable amount of a 
debt, and he said he wanted to pay him and this was the only way. 
The only remedy which he had, otherwise he could never pay him. 
For this reason he took out the policy in favor of Mr. Kline to pay 
his debt.” (See testimony of Joseph Deysher.) Another witness, 
John Zerbe, also states that Grant told him that Kline was the best 
friend he ever had; had never refused him any favors whatever; 
had given considerable money; that he (Grant) had given Kline a 
policy of insurance on his life, ete. 
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After the death of Mr. Grant, the company paid over the money 
to Mr. Kline, and this suit was brought by the administrators of 
Grant to recover it back, less the amount of the actual debt, and the 
premiums paid on this policy by Kline. There was no evidence to 
submit to the jury that the policy was given as collateral security; 
the premiums were all paid by Kline; hence if the plaintiff can 
recover at all it can only be because the policy in question is a 
yambling or wagering policy. 

It was not disputed at the trial below that there was a bona fide 
indebtedness of Grant to Kline at the time the policy was taken 
out of something over $500. It was also in evidence that one or 
more policies had been taken out on Grant's life for Kline’s benefit 
prior to the policy in question. These policies had been abandoned 
because of the insolvency of the companies or other sufficient rea- 
son. Kline had paid in premiums thereon several hundred dol- 
lars. While the money thus fruitlessly paid in premiums may 
not have amounted to an insurable interest in the life of Grant, for 
the reason that such payments did not make him a creditor for their 
amount, we think they show good faith in the transaction. This 
case is to be determined upon the facts as they existed at the time 
the last policy was taken out, and if both Grant and Kline saw proper 
to treat the premiums paid as an insurable interest, Grant’s adminis- 
trators have no standing to say they were not. The company could 
have defended upon this gound, but it did not. It paid the money 
over to Kline without question. 

This brings us to the main question, was the amount of insur- 
ance so disproportioned to Kline’s interest in the life of Grant as 
to make this a wagering policy? We approach this question with 
caution, the more so that this court has not yet laid down a rule 
upon this subject. That we shall be compelled some day to do ‘so is 
possible. We have said that the sum insured must not be dispro- 
portioned to the interest the holder of the policy has in the life in- 
sured. To take out a policy of $5,000 to secure a debt-of tive dollars 
would be such a palpable wager that no court would hesitate to de- 
clare it so as a matter of law. Care must be taken also, that a debt 
shall not be collusively contracted for the mere purpose of creating 
an insurable interest. Mr. Dickens in his immitable “ Pickwick 
Papers” has shown how a debt may be created for the purpose of 
lodging the debtor in prison by collusion with the creditor. Speak- 
ing for myself, it may be that a policy taken out by a creditor on 
the life of his debtor ought to be limited to the amount of the 
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debt with interest, and the amount of premiums with interest 
thereon during the expectancy of life as shown by the Carlisle 
tables. This view, however, has never yet been adopted by this 
court in any adjudicated case, nor do we feel compelled to define 
the disproportion now in view of the particular facts of the case 
in hand. We do not regard it as either immoral or wagering for 
Kline to attempt to secure the sums he had already fruitlessly 
paid in premiums on Grant’s life, and if Grant had no objection 
thereto, and assisted him therein, I do not see that any one could 
object to this but the company. Again, we have the declarations 
of Grant that he owed Kline a considerable sum of money—the pre- 
cise amount not stated—that Kline had aided him in various ways; 
had never refused him a favor, etc. In view of their connection by 
marriage and of their admitted relations, it is at least probable that 
Kline had aided him at many times, and in various*ways pecuniarily 
that are not represented by any evidences of debt. And if the sum 
insured was regarded by Grant as a reasonable amount to indemnify 
Kline, with what grace can Grant’s administrators come in and allege 
that it was not. They have no possible equity; Grant never paid 
one dollar of the premium, and if they are allowed now to recover, 
itis not by virtue of any equity, but by force of an inexorable rule 
of public policy which treats it as a wagering policy and declares 
the policy-holder a trustee for the person insured as to the entire 
proceeds save only the money actually loaned, with the premiums 
paid. 

Assuming, then, that Kline might with Grant’s consent and as 
against his administrators lawfully seek to indemnify himself for the 
premiums paid and lost, we have the sum of $743.56 as the amount 
which Kline was out of pocket. We do not know what Grant’s ex- 
pectation of life was when the policy was taken out, and there is 
nothing before us upon which we could base any reliable opinion. 
But it appears he was sixty-five years of age, and was an unusually 
good risk. While we do not know what the amount of the annual pre- 
mium was, we do know that it must have been a considerable sum 
on $3,000 for a man of sixty-five years, and with the annual interest 
would roll up rapidly. That Grant died within a year is not to the 
purpose; he might have lived long enough for the debt and pre- 
miums at compound interest to have exceeded the amount of the 
policy; surely, in such case we cannot say as a matter of law that 
the disproportion was so great as to make it a wagering policy. 
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We see no error in refusing to affirm the point referred to in the 
sixth assignment. We do not think the declarations of Grant em- 
bodied in the point are conclusive that the policy was intended as 
collateral security merely, and that the amount of the policy, less 
debt and premiums, was to be paid over to Grant. On the contrary, 
they would not have justified such finding by the jury. Everything 
in the case indicated that this was intended as a creditor’s policy in 
which Grant had no interest. As before observed, the latter paid no 
premiums. 

The evidence referred to in the seventh assignment was properly 
admitted, if, for no other reason, to show good faith. But, as has 
been already said, it was competent to show these payments of pre- 
miunis for other purposes. Judgment affirmed. 





1887.] Commercial Union Assurance Co. vs. Hocking. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas, Somerset County. 


COMMERCIAL UNION ASSUR. CO. 
Us. 


HOCKING.* 


An insurance company which receives proofs of loss when offered, refers them 
to its adjuster, and retains them, without objection or complaint, for five 
months, will be held to waive a compliance with the conditions of the 
policy, even though the proofs were not made within the time nor in the 
form required by the policy. 

When the parties to an executory contract agree that all questions of differ- 
ence or dispute which may arise between them in reference thereto, or 
that the amount of any claim arising therefrom, shall be first submitted to 
the arbitrament of a single individual or tribunal named, they are bound 
by their contract, and cannot seek redress elsewhere, until the arbiter 
agreed upon has been discharged, either by the rendition of an award or 
otherwise. But, where the contract does not provide for submitting mat- 
ters in dispute to any particular person or tribunal named, but to one or 
more persons to be mutually chosen by the parties, it is revocable by either 
party, and such a provision is not adequate to oust the jurisdiction of the 
courts having cognizance of the subject-matter of the dispute. Nor is the 
applicability of this principle disturbed by a provision in the contract that 
no suit should be brought until after the award of the arbitrators shall 
have been filed. 


Assumpsit by George H. Hocking against the Commercial Union 
Assurance Company of London upon a policy of fire insurance for 
$1,000. The facts are sufficiently stated in the opinion. Verdict for 
plaintiff, $1,100.66, and judgment thereon; whereupon defendant 
took this writ. 


* Decision reudered,March 7, 1887.—From Atlantic Reporter. 
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W. H. Koontz, for Plaintiff in Error. 

Under the terms of the policy, arbitrators had been chosen, and 
until their award was filed no action could be brought. The defend- 
ant has done nothing to estop it from setting up the defect in the 
notice, nor the delay insending the same. See argument in German- 
American Ins. Co. vs. Hocking, ante, 586. 


Corrrotu & Ruprset, for Defendant in Errov. 

Defendant has waived the defect in the notice and the delay in 
sending the same : Insurance Co. vs. Shreffler, 42 Pa. St., 188; Same 
vs. Schollenberger, 44 Pa. St., 259; Insurance Co. vs. Taylor, 73 Pa. 
St., 342; Insurance Co. vs. Todd, 83 Pa. St., 272; Insurance Co. vs, 
Cochran, 88 Pa. St., 230; Insurance Co. vs. Moyer, 97 Pa. St, 441; 
Insurance Co. vs. Davis, 98 Pa. St., 280; Insurance Co. vs. Flynn, id., 
627; Insurance Co. vs. Staats, 102 Pa. St., 529; Insurance Co. vs, 
Dougherty, id., 568. It was beyond the power of the company to 
supplant the court by a tribunal of its own selection. See argument 
in German-American Ins. Co. vs. Hocking, supra. 


Cuark, J. 

The policy in suit was issued December 1, 1884, by the Commer- 
cial Union Assurance Company, to George H. Hocking, in the sum 
of $1,000 for one year from the date thereof, on his two-story, frame 
building, etc., in Meyersdale, Pennsylvania, with the privilege of 
other insurance. When the policy issued, Hocking held a policy of 
the Howard Insurance Company of New York, for $2,000, dated 
November 24, 1884, on the same building, and afterwards, on the 3d 
December, 1884, obtained a policy of the German-American Insur- 
ance Company in the sum of $1,000; making the total insurance $4,- 
000, all of which was in full force on the fourth day of December, 
1884, when the building was destroyed by fire. 

The policy required that persons sustaining loss or damage should 
forthwith give notice of said loss to the company, and, within sixty 
days, render a particular account of such loss, ete. stating certain 
specific matters of proof affecting the extent of the defendant’s lia- 
bility. Notice of the loss was promptly given as required, but the 
proofs were not furnished within sixty days. The plaintiff's conten- 
tion was that, as there was but a single subject of insurance, the loss 
total, and the notice to that effect, no further proof was necessary. 
But, applying the principles laid down in German Ins. Co. vs. Hock- 
ing, ante, 586, which was argued with the case at bar, it is plain 
that the company, under the special terms of their policy, had the 
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undoubted right to have furnished to them proofs of certain matters 
according to the conditions of the contract. These proofs were fur- 
nished, and there is no substantial objection made, we think, either 
to their form or substance; but it is contended that as the loss oc- 
curred on December 4, 1884, and the proofs were not furnished until 
March 28, 1885, more than sixty days intervening, they were not 
in time, and the company was not bound to receive them. But the 
company did receive them, referred them to their adjuster, and re- 
tained them, without objection or complaint on that or any other 
ground, from the twenty-eighth March, 1885, until the eighteenth 
August, 1885. Ifthe company acted upon these proofs as having 
been received in time, and made no objection whatever until the 
trial, they would be presumed, we think, to have waived the objec- 
tions which they now make: Lycoming Ins. Co. vs. Schreffler, 42 
Pa. St., 188. The policy is not printed, but, as we understand it 
from the portions which are printed, the proofs of loss were but 
conditions precedent to the bringing of an action, and not of the in- 
surance, and, if the delay in furnishing them was waived, the rem- 
edy still remained. It was the duty of the company, if the proofs 
were imperfect or out of time, if objected to on that ground, to make 
their objection known. It is true the policy provided that “no ex- 
amination of the assured, nor investigation by the company, nor 
reference to nor award of arbitrators, shall operate as a waiver on 
part of the company of any of the provisions, conditions, or require- 
ments of the policy respecting the making or filing of a particular 
account of loss,” as therein provided; but the act of waiver to which 
we have given effect is not embraced in this provision. 

The second ground of error alleged is that by the terms of the 
policy it is provided that, “in case differences shall arise respecting 
any loss or damage after proof thereof, the matter shall, at the writ- 
ten request of either party, be submitted to impartial arbitrators, 
whose award in writing shall be binding,” etc.; and as it is proven 
by the plaintiff that arbitrators were appointed who have not yet 
made their award, the plaintiff can have no right of action until that 
condition of the policy has been complied with. It is undoubtedly 
true when the parties to an executory contract agree that all 
questions of difference or dispute which may arise between them in 
reference thereto; or that the amount of any claim arising therefrom, 
shall be first submitted to the arbitrament of a single individual or 
tribunal named, they are bound by their contract, and cannot seek 
redress elsewhere, until the arbiter agreed upon has been dis- 
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charged, either by the rendition of an award or otherwise : Monon- 
gahela Nav. Co. vs. Fenlon, 4 Watts & S., 205; Connor vs. Simpson, 
104 Pa. St., 440; Hostetter vs. City of Pittsburgh, 107 Pa. St., 419. 
But it is equally true that where the agreement in question does not 
provide for submitting matters in dispute to any particular person 
or tribunal named, but to one or more persons to be mutually chosen 
by the parties, it is revocable by either party, and such a provision 
is not adequate to oust the jurisdiction of the courts having 
cognizance of the subject-matter of the dispute: Gray vs. Wilson, 4 
Waits, 41; Mentz vs. Armenia Fire Ins. Co., 79 Pa. St., 480; Hos- 
tetter vs. City of Pittsburgh, supra. The applicability of this prin- 
ciple to the case in hand is not disturbed by the further special 
provision of the policy that “no suit or action against this com- 
pany shall be sustainable in any court of law or chancery till after 
the award shall have been filed, fixing the amount of such claim,” 
etc. In Mentz vs. Armenia Co., supra, a precisely similar provision 
existed; and, referring to the effect of it, Mr. Justice Sharswood 
said : “If it were not in the power of the party to oust the courts 
of their general jurisdiction by such an agreement, that clause does 
not help them. Had a general arbitration clause been valid, it 
would have been a condition precedent to an action. Of itself, the 
provision in question is but the expression of that which was im- 
plied.” Nor is the effect of the general arbitration clause in this 
contract affected by the fact that two arbitrators were in fact chosen. 
They failed to agree; both parties appear to have abandoned the 
proceeding; and the bringing of this suit was a plain revocation of 
the submission. We are of opinion, therefore, that the second as- 
signment of error cannot be sustained. 

We are clearly of opinion, however, that the suit was prematurely 
brought. The company, as we have said, had a right to insist upon 
the provision in the policy for the proofs of loss. They were not 
furnished until the twenty-eighth March, 1885. The company had 
thirty days thereafter in which to give notice of their intention to 
rebuild, and the loss was not payable in money, should the option 
not be exercised for sixty days, whereas the suit was brought on the 
seventeenth April, 1885. We will not discuss this branch of the case 
at length. The reasons are set forth in the opinion filed in the Ger- 
man-American Ins. Co. vs. Hocking, ante, 586, already referred to. 

The judgment is reversed. 





1887.] Miner vs. Trustees of Michigan Mut. Ben. Ass’n. 


SUPREME COURT OF MICHIGAN. 


Mandamus. 


MINER 
US. 


TRUSTEES OF MICHIGAN MUT. BEN. ASS’N 


oF HiLispaLE.* 


Where judgment has been obtained against a benefit association for the 
amount of a benefit due the widow of a member and execution is returned 
unsatisfied ; 

Held, That no further proceedings could be taken at law and an application 
for mandamus to compel an assessment which the company claims to be al- 
ready making in good faith, must be denied. Further proceedings for se- 
questration if proper must be pursued in acourt of equity under How. 
St., of Michigan. 

Lyons & Hecxteman, for Relator. 
Austin Buatr, for Respondent. 


SHERWwooD, J. 

The respondent is a mutual benefit association, organized under 
chapter 118, How. St. 

Articles of association, and by-laws thereunder, were duly adopted, 
whereby the association was to continue 30 years, and locating its 
principal office for the transaction of business at the city of Hills- 
dale, in this State. The objects of the association, as stated in its 
articles, are as follows:— 

Section 1. The object of this association shall be (1) to unite fraternally 


all persons of sound mind, in good health, and of temperate habits and good 
moral character, between the ages of twenty and sixty years of age. 


* Decision rendered, February 10, 1887. 
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Sec. 2 (2c) To establish a benefit fund, from which, on the satisfactory 
evidence of the death of a member of this association who has complied 
with all its lawful requirements, a sum, not exceeding three thousand dollars, 
shall be paid to their family, or those dependent upon them, as they may 
direct. 

Sec. 3. (3c) To secure to any surviving member in good standing a sum 
not exceeding three thousand dollars after a given length of time, or, in case 
of total disability of a member by the loss of their limbs, arms, or eyes, either 
by disease or accident, as provided by the by-laws, a certain sum of money 

in accordance with the by-laws regulating the same. Persons becoming 
members of this corporation may become full-rate members or half-rate 
members; provided, however, that, should a death occur when one full 
assessment on each member would not amount to three thousand dollars, 
then the sum paid shall be the amount of one full, or one-half of a full, 
assessment on each member in good standing at the date of such death, 
and such amount shall be all that can be claimed by any one. There 
shall be no classes in said corporation, except certain full-rate and half-rate 
members. 

The revenues of the association are a membership fee of ten dol- 
lars, a medical-examination fee of one dollar, to be paid by each 
member when admitted, a per capita tax of three dolars per annum, 
and assessments levied in cases of deaths of members. 

The relator in this case was a beneficiary in a policy or certificate is- 
sued by the defendant upon the application of Floyd W. Miner, her 
husband, dated the eighth day of October, 1883. By the terms of this 
certificate the applicant became a member of the defendant com- 
pany, and, by complying with its provisions, was entitled to the 
benefits of the organization, and, in case of his death, the relator 
became entitled to have of the company a sum of money not ex- 
ceeding $3,000, to be determined under the terms of the articles of 
association and by-laws of the company, which constituted a part of 
the contract of insurance. Floyd W. Miner died about the fifth day 
of July, 1884. The respondent denied any liability to the relator 
under the certificate taken out by the deceased, whereupon the re- 
lator brought suit, in the circuit court for the county of Shiawassee, 
against the respondent, to determine the liability of the company, 
and received a judgment for the sum of $3,106.17, and costs of suit. 
On appeal to this court, said judgment was affirmed on the twenty- 
eighth day of October, 1886: 29 N. W. Rep., 852. The relator 

, caused execution to be issued upon said judgment, and the same was 
duly returned unsatisfied, on the twenty-seventh day of December, 

1886, for want of property to levy upon. 

On the seventeenth day of January, 1887, relator filed her petition 
in this court for mandamus, setting forth the foregoing facts, and 
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praying that a writ may issue to the board of trustees of the respond- 
ent company, requiring them to make an assessment upon all the 
members of the association, sufficient to pay said judgment, with 
the interest thereon and costs of suit, and that they pay said amounts 
to the relator, and that she may have such other order as may be 
just and equitable. The respondents make answer to the. order to 
show cause, and say, among other things, that, when they were 
called upon to make payment of the judgment by the attorney for 
the relator, the company had no money with which to pay the same, 
and could not raise it except by an assessment upon the members of 
the association liable to be assessed for that purpose according to 
the articles of association and by-laws thereof, and that, under these, 
no one was entitled to receive the proceeds of more than one assess- 
ment upon the death of a member, and that the company has never 
refused to make an assessment, and pay the same to relator; that on 
the thirteenth day of December, 1886, a regular meeting of the 
trustees of the association was held to make an assessment upon all 
the members of the association liable to be assessed for the loss in 
consequence of which the relator claims, and that said assessment was 
made, and notice thereof given to the members assessed, according 
to the by-laws of the association, and the resolution making such as- 
sessment, and that the same is being carried forward in good faith, 
and that the said assessment is the only lawful one they can make 
for the payment of said claim; and the respondent relies upon the 
following paragraph contained in the articles of association, and 
which constitutes a part of every contract of insurance issued by the 
company, viz. :— 

Persons becoming members of this corporation may become full-rate mem- 
bers or half-rate members; provided, however, that, should a death occur 
when one full assessment on each member would not amount to three thou- 
sand dollars, then the sum paid shall be the amount of one full or one-half of 
a full assessment on each member in good standing at the date of such 


death, and such amount shall be all that can be claimed by any one. There 


shall be no classes in said corporation, except between full-rate and half-rate 
members. 


The following provision is contained in the statute (How. St., 
§8,153), viz.:— 


Whenever a judgment at law or a decree in chancery shall be obtained 
against any corporation under the laws of this State, and an execution is- 
sued thereon shall have been returned unsatisfied in part or in whole, upon 
the petition of the person obtaining such judgment or decree, or his represen- 
tatives, the circuit court within the proper county may sequestrate the stock, 
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property, things in action, and effects of such corporation, and may appoint 
a receiver of the same. 

The respondent is a corporation existing under the laws of this 
State. The relator has obtained a judgment against the corporation, 
and execution has been returned unsatisfied. No further proceed- 
ings at law can be resorted to to enforce collection. Whether the 
corporation is solvent or insolvent cannot be made to appear until 
an investigation has been had. Whether the sequestration provided 
for under the statute is proper or not, or whether resort should be 
had to assessments to satisfy the relator’s claim, are questions that 
cannot be properly considered upon this motion. They necessarily 
involve a construction of the statute under which respondent com- 
pany is organized, and a construction of the articles of association, 
and the by-laws made thereunder as well; and that construction will, 
to a greater or less extent, be modified by the circumstances sur- 
rounding each particular case wherein it is sought to be applied. It 
is very manifest that mandamus is entirely inadequate in this class 
of cases, that equity alone can furnish the proper remedy. Seques- 
tration can be had in no other court. The examination of the affairs 
of a corporation, and the legal proceeding by which its assets are 
taken and applied to the payment of its debts, are particularly sub- 
jects of equitable cognizance, and what acts should be done or per- 
formed by its officers in the payment of its debts can only be ascer- 
tained and enforced when the true situation of the corporation is 
fully known, and its ability to pay and means of payment are judi- 
cially established. A court of equity is the proper forum for such 
proceedings, and the writ in this case must therefore be denied. 
The other justices concurred. 





1887.] Streeter, Adm’r, etc., vs. W. U. Mut. L. A. Society. 


SUPREME COURT OF MICHIGAN. 


Error to the Superior Court of Detroit. 


STREETER, Apw’r, Erc., 
vs. 


WESTERN UNION MUT. LIFE ACCIDENT 
SOCIETY OF U. 8.* 


The policy provided that it should be void if the insured died by his own 
hand, sane or insane. 


Held, That unless the act was involuntary or the insured unconscious, his 
suicide while insane was not covered by the policy. 

Evidence that the mental condition of the insured was such that he could not 
control his acts, based on observations previous to the suicide, is not evi- 
dence that the act was involuntary. 


Such death cannot be deemed accidental within the policy because the insan- 
ity itself was the result of accident. 


E. J. Enstan, for Plaintiff and Appellant. 

. Grirrix & Waryer, for Defendant. 
Cuamp.in, J. 

The policy of insurance introduced in evidence in this cause, con- 
tained the following clause: “If the insured shall, within three years 
of the date of this policy, die by his own hand, sane or insane, this 
policy shall become null and void.” Within three years from the 
date of the policy the insured died from the effects of a pistol-shot 
wound inflicted upon himself. The evidence tended to prove that 
when he shot himself he was insane. Witnesses expressed the opin- 
ion that his mental condition was such that he was unable to control 


* Decision rendered, February 15, 1887. 
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any of his physical actions that might have been called upon to carry 
out any one of his impulses. It is not claimed that the self-destruc- 
tion of the insured was accidental. The court below construed the 
language of policy above quoted as covering all acts of self-destruc- 
tion, whether felonious or not, and was meant to excuse the com- 
pany from liability when suicide was the result of insanity, and in 
itself an insane act; that the word “ sane or insane,” in this case, not 
only meant to qualify the meaning of “ die by his own hand,” as de- 
fined by law, but that they actually do so. Counsel for plaintiff 
contends that the phrase, “die by his own hand,” had a well- 
understood signification in the law of insurance; that when 
the defendant insurance company selected such expression, and 
inserted it in its policy, it should be held to have used it in 
its legal sense, namely, as meaning, “shall voluntarily and in- 
tentionally take his own life;” that, by adding the words “sane 
or insane,” the defendant had not caused the expression, “ die 
by his own hand,” to mean something which it did not mean with- 
out such addition, but had used a combined expression, which was 
tantamount to saying, “shall voluntarily and intentionally take his 
his own life, sane or insane;” that if the expressions, ‘“‘ die by his 
own hand,” and “sane or insane,” were incongruous or inconsistent, 
the beneficiaries under the policy should not suffer by it; that in his 
opinion, however, they were not incongruous or inconsistent, but 
could legally and scientifically combine, and stand together without 
conflict, as both voluntary and involuntary self-killing were compat- 
ible with insanity. 

We are unable to agree with the construction which the learned 
counsel for the plaintiff places upon the clause of the contract in 
question. The subject is not a new one in the courts. The precise 
question came before the United States Supreme Court in Bigelow 
vs. Berkshire Life Ins. Co, (93 U.S., 284), where Mr. Justice Davis, in 
an able and exhaustive opinion, so fully reviews the subject, and the 
construction to be placed upon the term “sane or insane,” as to ren- 
der a further discussion of the subject unnecessary. It has also 
received attention in the following cases: De Gogorza vs. Knicker- 
bocker Life Ins. Co., 65 N. Y., 282; Pierce vs. Travelers’ Ins. Co., 34 
Wis., 389; Salentine vs. Mutual Ben. Life Ins. Co., 24 Fed. Rep., 
159 ; Riley vs. Hartford Life and Annuity Ins. Co., 25 Fed. Rep., 
315. 

It was said by Mr. Justice Davis in Bigelow vs. Insurance Co., 
supra, that “the policy was rendered void if the insured was con- 
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scious of the physical nature of his act, and intended by it to cause 
his death, although at the time he was incapable of judging between 
right and wrong, and of understanding the moral consequence of 
what he was doing.” It was claimed in this case that, if the insured 
was unconscious of the act he was committing, it was merely an ac- 
cident, and was not within the intent and meaning of the terms of 
the policy. But the learned judge said that the term, “ wholly un- 
conscious of the act,” refers to the real nature and character of the 
act as a crime, and not to the act itself. He further said that “ Bige- 
low knew he was taking his own life, and showed sufficient intelli- 
gence to employ a loaded pistol to accomplish his purpose; but he 
was unconscious of the great crime he was committing. His darkened 
mind did not enable him to see or appreciate the moral character of 
act, but still left him capacity enough to understand its physical 
nature and consequences.” 

Ifa person does an act in a state of unconsciousness, or involun- 
tarily, whether he be sane or insane, such act is nothing more nor 
less than accidental, and would not operate to forfeit the policy. The 
record in this case does not disclose such a state of facts. There was 
no evidence that the act was involuntary, or that Mower was uncon- 
scious when he inflicted upon himself the fatal wound. The only 
testimony which can be claimed to have any bearing upon the sub- 
ject is that given in answer to questions calling for the opinion of the 
witnesses as to whether Mower’s insane mental condition affected his 
ability to control his own physical actions. These witnesses did not 
claim to have been present at the time, or to have been acquainted 
with the circumstances of the transaction, but they based their opin- 
ion upon what they had observed of his mental condition previous to 
the act of self-destruction. Such testimony was entirely destitute of 
any probative quality. The court was right in disregarding it. The 
same point was passed upon in De Gogorza vs. Knickerbocker Life 
Ins. Co., supra. The policy covers all conscious acts of the insured 
by which death by his own hand is compassed, whether he was at : 
the time sane or insane. If the act was done for the purpose of self- 
destruction, it matters not that the insured had no conception of the 
wrong involved in its commission. Upon the facts presented by this 
record, the charge of the trial judge was correct. . 

Error is assigned that the court did not permit the witness Clara 
M. Mower to testify in relation to conversations with Samuel C. 
Mower concerning his fall. This assignment is founded upon a mis- 


take. The court did permit the witness to testify fully as to what 
VoL. XVI.—37. 
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her husband said. She testified to what complaints he made, and 
also to what he said. 

It is also assigned as error that the court refused to permit the 
plaintiff to go to the jury upon the question of how far the accident 
alluded to in the testimony produced the condition of mind resulting 
in the killing. There were no requests to charge presented to the 
court by either party. Some testimony was introduced tending to 
show that, about six weeks before the insured shot himself, he fell 
upon the sidewalk, and received an injury at the base of the brain; 
and several witnesses testified that, after that time, they observed a 
marked change in his demeanor, and that he complained of pain in 
the back of his head, and they attributed his insanity to his fall. He 
shot himself April 10, 1885. But one witness, Mr. Stanly Stout, 
testifies to his strange and unnatural demeanor in the fall of 1884; 
that he never seemed to know exactly what he was about, or to have 
control of his faculties,—sitting silent and moody, and lingering for 
hours at a time, while constantly professing to be in haste. He does 
not remember any particular change in his manner or actions shortly 
before his death. So that his fall seems not to have been the pro- 
ducing cause of his insanity, but may have had an accelerating effect 
upon the predisposing cause. Granting, however, that it was the 
producing cause of his insanity, and by reason of his insanity he 
purposely took his own life, it does not logically follow that the sui- 
cide or self-destruction was caused by the accidental fall and injury. 
The cause and effect are too remote and unconnected with each 
other. Most, if not all, cases of insanity are the result of disease 
either of the brain or nervous system, and such disease may in many 
instances be caused by accident; but what phase of insanity the dis- 
eased mental condition may assume it is impossible to tell, or to 
trace to antecedent causes. In this instance, whether the injury re- 
ceived by the fall was the cause of the killing was too conjectural to 
be submitted to the jury as a direct cause of self-destruction. 

The judgment of the Superior Court of Detroit is affirmed. 

Campbell, C. J., and Sherwood, J., concurred. Morse, J., did not sit. 
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SUPREME COURT OF CALIFORNIA. 


GULF OF CALIFORNIA NAV. & EXP. CO. 
Us. 
STATE INVESTMENT & INS. CO.* 


A marine time-policy permitted the vessel to prosecute voyages anywhere 
upon the navigable waters of the globe, but upon its back was the indorse- 
ment, “ vessel to be employed in the Gulf of California, and captain is 
privileged to act as his own pilot without prejudice to this insurance.’ 


Held, That the indorsement did not mean that the vessel was to be restricted 
to the gulf, but that while employed there or when navigating there, the 
P aptain might act as her pilot. 


Mizton Anpros and Cuas. Paces, for Appellant. 
Wuirremore & McKzz, for Respondent. 
Foore, C. 

The plaintiff brought suit against the defendant on an insurance 
policy which the former had obtained from the latter upon a certain 
vessel. The cause being tried by a jury, the plaintiff had judg- 
ment for the amount of the policy, and from that, and an order 
denying a new trial, the defendant appeals. According to the 
terms of the policy as written, without the indorsement hereafter to 
be noticed, it was a time-policy, which, during its continuance, 
permitted the vessel insured to prosecute voyages anywhere upon 
the navigable waters of the globe, except that it was prohibited 
from using certain enumerated ports. But upon the back of the 
policy, by agreement of the parties thereto, these words were 
written, and punctuated as follows : “ Vessel to be employed on the 
Gulf of California and captain is privileged to act as his own pilot 
without prejudice to this insurance.” 


* Decision rendered, September 2, 1886. 
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One allegation of the complaint is “that said vessel, while em- 
ployed in the Gulf of California, was, on the ninth day of January, 
1881, totally lost by the perils of the sea.” The defendant meets 
this statement by the following language in its answer: “This de- 
fendant, on its information and belief, denies that said vessel, while 
employed in the Gulf of California, was, on the ninth day of Janu- 
ary, 1881, or at any other time, totally lost by perils of the sea.” 

Upon the question of the sufficiency of the denial by the defend- 
ant of the plaintiff's allegation of “a total loss of the vessel by the 
perils of the sea,” the defendant, in its brief, at page 6, says: “We 
are prepared to admit that the denial would be insufficient in this 
case if the action had been on a policy which covered a vessel gen- 
erally against perils of the sea ;” citing Doll vs. Good, 38 Cal., 289, 
290; 1 Wait, Pr., 422. 

The plaintiff contends that its right to recover did not depend 
upon the fact that the total loss of the vessel took place in the Gulf 
of California, but by reason of the fact that it hada right to re- 
cover, in case of such loss, whether it took place in the Gulf of 
California, or in any other navigable waters not prohibited to the 
vessel in the policy; and that the defendant’s denial, in the form in 
which it was stated, admitted a total loss of the vessel by the perils 
of the sea, which is claimed, and not that it took place in said gulf, 
was the material issue raised by the pleadings. So that the main 
question in this case, and that upon which all the others raised by 
the parties really depend, is, what construction is properly to be 
placed upon the words of the written indorsement on the policy ? 

The last words of it are, “ without prejudice to this insurance.” 
The natural inquiry is, what privilege or privileges were to be con- 
ceded “without prejudice to the insurance,” and what else, if 
anything, did the sentence contain? It was unpunctuated save by 
a period at the end thereof. 

We are of opinion that its meaning was either that, while the 
vessel was employed in the Gulf of California, her captain might 
act as her pilot “ without prejudice to the insurance,” or that per- 
mission already granted in the body of the policy, to navigate the 
Gulf of California, was again given in the written indorsement, 
and that the captain might, while so navigating the ship, act as her 
pilot “ without prejudice to the insurance.” It is much more rea- 
sonable to suppose one of these two to be the proper interpre- 
tation of the language in question than the one for which the 
defendant contends, viz., that the vessel was thereby restricted 
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from all the waters which it was privileged to navigate in the body 
of the policy, and confined by the indorsement to the Gulf of Cal- 
ifornia, as its navigable waters, where its captain was privileged to 
act as pilot. 

Where so important and material a restriction, opposed, too, to 
the terms of the original contract, is intended to be made, it would 
seem that such intention, in order to bind the insured, should be 
expressed in plain and unambiguous terms. The construction 
which the defendant asks to have placed upon the words of the 
indorsement, taking all those words as written and punctuated, 
seems to us to be strained and unnatural. The circumstances, 
also, that surround the transaction are, we think, not calculated to 
induce the belief of the correctness of the defendant’s construction 
of the language of the indorsement. 

The plaintiff already had the right, before that indorsement was 
made, to navigate with its vessel the Gulf of California, but we may 
well suppose that it desired its captain to act while in those waters, 
as the ship’s pilot, and that it sought the modification of the policy 
with such end in view. And that must have been the prime object; 
for it did not need any permission, as we have seen, to run its ves- 
sel in said gulf,—that it already possessed; and it should not be 
presumed, under such state of facts, that this permission was given 
as asked, but only on condition that the other waters in which the 
vessel had been originally permitted to voyage should be entirely 
abandoned, unless such an intention had been most plainly and un- 
mistakably expressed. 

Nor can we believe that either of the parties to the modification 
of the policy at the time it occurred, had such an understanding of 
its terms as that for which the defendant contends; for, had that 
been the case, the restrictive words, if any such were intended, 
would have been made as plain of comprehension as are those 
granting a privilege; and that they were not so is additional evi- 
dence in favor of the plaintiff's contention. 

We think, therefore, that, considering the terms of the policy, 
which is made a part of the complaint, and the averments of that 
pleading, that the denial of the defendant was an admission of the 
truth of the material fact that the vessel was totally lost by perils 
of the sea, against which the defendant had insured her, and that 
the fact of her being lost or not in the Gulf of California was im- 
material. 
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The defendant also contends that the court should have in- 
structed the jury that plaintiff's verdict should be reduced by the 
sum of $610, claiming that this sum of money, which was the pro- 
ceeds of the sale of the abandoned vessel, was presumed to have 
been received by the plaintiff, and defendant should have credit 
therefor. But there was no averment in the answer of any such 
liability of the plaintiff, or the facts out of which it grew. And the 
allegation in the complaint of non-payment by the defendant of the 
plaintiff's demand, was not denied in the answer, nor was any pay- 
ment to the plaintiff of any sum of money whatever therein 
averred. Thus no issue upon this point existed, or was made up, 
upon which evidence could properly have been submitted to the 
jury, or upon which they should have been instructed by the court. 
The instruction was therefore properly refused. 

The propriety of the refusal by the trial court of the motion for 
nonsuit, to grant the defendant's instructions, and the granting of 
those given to the jury, and its order denying the motion for a new 
trial, all depended upon the questions above discussed. Hence the 
judgment and order last mentioned should be affirmed. 

We concur, Belcher, C. C.; Searls, C. 

By tae Court: For the reasons given in the foregoing opinion 
the judgment and order are affirmed. 





Howard Ins. Co. vs. Hocking. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas, Somerset County. 


HOWARD INS. CO. or New York 
Us. 
HOCKING.®* 


A statement furnished in compliance with a condition in a policy of fire insur- 
ance requiring the insured to furnish in his proofs of loss the origin of the 
fire, that the same was not occasioned by his fault or fraud, and that he 
had done nothing to violate the conditions of the policy or render the same 
void, is sufficient. ; 


Assumpsit by George H. Hocking against the Howard Insurance 
Company of New York, upon a policy of fire insurance for $2,000. 
The material facts are stated in the opinion. 

The policy provided, inter alia, that the assured in case of loss, 
should furnish a statement of when and how the fire originated. In 
compliance therewith, plaintiff in his proof of loss, stated as follows : 
“And the said deponent further declares that the said fire did not 
originate by any act, design, or procurement on his part, or in con- 
sequence of any fraud or evil practice done or suffered by him, and 
that nothing has been done by or with his consent or privity to vio- 
late the conditions of insurance, or render void the policy aforesaid.”’ 

Upon the trial before Baer, P. J., defendant requested the court 
to charge :— 

“Second. That by the terms of the policy the assured was re- 
quired to set forth when and how the fire originated; and, as the 


* Decision rendered, March 7, 1887.—From Allantic Reporter. 
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plaintiff had not complied with that clause, he cannot recover, and 
the verdict must be for the defendant. Answer. We find, when we 
look at this proof of loss, that the plaintiff did give a statement of 
the manner in which this fire originated, and therefore we refuse 
this point. 

“Third. That by the terms of the policy no action can be brought 
unless the amount of the loss was fixed, either by mutual agreement 
of the parties or by an appraisal, according to the requirements of 
the policy; and, as the amount was not fixed in either of these ways 
before suit was brought, there can be no recovery by the plaintiff, 
and the verdict must be for the defendant. Answer. This point we 
refuse because, manifestly, if an insurance company were to be ex- 
cused from paying on that ground, then all it would have to do to 
defeat a claimant would be to appoint a man to appraise who would 
stand out for it and refuse to agree. 

“Fourth. That by the terms of the policy the defendant company 
was not required to pay the loss until sixty days after the loss shall 
have been ascertained in accordance with the within terms of this 
policy; and as proofs of loss were not made until the twenty-eighth of 
March, 1885, and suit brought on the seventeenth of April, A. D. 
1885, the right of action had not then accrued to the plaintiff, and 
the verdict must be for the defendant. Answer. This point we re- 
serve as matter of law, to be determined hereafter, and you have 
nothing to do with it. 

“ Fifth. Under the pleadings and evidence in this case, the verdict 
must be for the defendant. Answer. This we refuse.” 

Verdict for plaintiff. The court subsequently entered judgment 
for plaintiff on the verdict and point reserved, whereupon defendant 
took this writ. 


W. H. Koontz, for Plaintiff in Error, presented same argument as 
in preceding cases of German-American Ins. Co. vs. Hocking, ante, 
586, and Commercial Union Assur. Co. vs. Hocking, ante, 589. 


Corrrotu & Rupret, for Defendant wn Error, also presented same 

argument as in preceding cases. 
Crark, J. 

On the twenty-fourth day of March, 1884, George H. Hocking, 
the plaintiff below, procured a policy of insurance from the Howard 
Insurance Company of New York, in the sum of $2,000, on his two- 
story, frame, tin-roof building, etc., in Meyersdale, Pennsylvania. 
The policy was for one year. It provided for $2,000 concurrent in- 
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surance; $1,000 of that sum being in the German-American Insur- 
ance Company of Pennsylvania, and $1,000 in the Commercial Union 
Company of London. The three policies mentioned were in full 
force when the property was burned, on the fourth December, 1884. 
The loss was total, and notice to that effect was promptly given to 
the company defendant; but the proofs were not furnished until 
March 28, 1885. 

The plaintiff contended that as there was but a single subject of 
insurance, which was wholly destroyed, and the company had re- 
ceived immediate notice to that effect, under the rule laid down in 
Lycoming Ins, Co. vs. Schollenberger (44 Pa. St., 263), and other 
cases, no further proofs were required. In the cases of German- 
American Ins. Co. vs. Hocking, ante, 586, and Commercial Union 
Assur. Co. vs. Hocking, ante, 589, with which this case was argued, 
we held, however, that owing to certain peculiar provisions of the 
policy in each of the cases, respectively, the rule of Lycoming Ins. 
Co. vs. Schollenberger was inapplicable, and we are, for the reasons 
there expressed, well satisfied that it is not applicable in this case. 

The first assignment of error is, we think, wholly without merit. 
The plaintiff, in the proofs, did give a statement in negative form as 
to the origin of the fire, which we think should be regarded as rea- 
sonably satisfactory. 

The question raised by the second assignment has been fully con- 
sidered in the case of Commercial Union Assur. Co. vs. Hocking, 
supra, and it will require no further elaboration here. This assign- 
ment is not sustained. ‘ 

The third assignment, however, has more merit. It is to the re- 
fusal of the court to affirm the defendant’s fourth point, which point 
is as follows : “ That by the terms of the policy the defendant com- 
pany was not required to pay the loss until sixty days after the loss 
shall have been ascertained in accordance with the terms of the 
policy; and as proofs of loss were not made until March 28, 1885, 
and the suit was brought on April 17, 1885, the right of action had 
not then accrued to the plaintiff, and the verdict must be for the de- 
fendant.” This assignment must be sustained. Our reasons for re- 
versal on this point are fully set forth in German-American Ins. Co. 
vs. Hocking, supra, and Commercial Union Assur. Co. vs. Hocking, 
supra, to which we refer. 

The suit was ‘premature, and the judgment is reversed. 





Report of Decisions. 


SUPREME COURT OF TENNESSEE. 


LEWIS er at., AssIGNEEs, 
US. 


KNOXVILLE FIRE INS. CO.* 


Suit was brought by assignees under a general assignment for benefit of 
creditors after a loss, and the policy was also assigned by an indorsement 
of insured with consent of agent. The policy was made part of the 
exhibit. 

Held, That where the answer virtually concedes the assignment, though ad- 
mitting nothing as to its terms, the title of assignee is sufficiently made 
out. 


Henverson & Jouratman and H. H. Taytor, for Assignees. 
Wess & McCrune and Wasusurn & Tempteton, for Ins. Co. 


CaLpwELL, J. 

The bill alleges that on the third day of December, 1878, the de- 
fendant, through its agent, issued a policy of insurance, in the sum 
of $800, for the period of one year, to Saul & Co., on their stock of 
goods at Loudon, Tennessee; that on the twenty-first of the same 
month the goods were destroyed by fire; that three days after the 
loss the assured, by general assignment, transferred said policy and 
other property to complainants for the benefit of creditors; that, in 
addition to said general assignment, Saul & Co. made an assign- 
ment on the back of the policy to complainants, with the knowledge 
of defendant’s agent. The policy is exhibited with the bill, and 
made a part of it, and the complainants say they will file the gen- 
eral assignment, as an exhibit to the bill, on or before the hearing, 


* Decision rendered, October 6, 1886. 
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or “whenever called for.” The prayer is for recovery upon the 
policy, ete. 

The insurance company answers, admitting, in express terms, the 
issuance of the policy, and the destruction of the goods, or a part 
of them; and then using this language: “As to the terms of the 
assignment alleged in the bill to have been made by Saul & Co. 
this respondent knows nothing, and admits nothing, but presumes 
the instrument itself will be the best evidence of its contents.” 
After these admissions and statements, the insurance company, in 
its answer, denies that it owes complainants any amount on account 
of said policy, and sets up and relies upon the fact that the loss 
* * * was caused by the willful burning of the property mentioned 
in the bill by one of the insured, to wit, by one of the assignors of 
the complainants, to wit, by S. L. Saul, Jr., one of said firm of S. L. 
Saul & Co., * * * with the evil intent to defraud the respondent. 
In conclusion, respondent states that it is not sufficiently advised to 
make answer “concerning contracts of insurance made by the 
assignors of complainants” with other insurance companies. 

The policy sued upon, with the assignment thereof to complain- 
ant, indorsed upon its back in due form, and signed by Saul & Co., 
was made a part of the bill, and is in the record; but the general 
assignment was not produced, and is not in the record. 

The chancellor heard the cause upon pleading and the policy of 
insurance; and, being of the opinion that complainants had failed to 
show title to the policy, he dismissed the bill. Thereupon complain- 
ants brought the cause to this court by writ of error. The honora- 
ble commission of referees heard the cause, and recommended an 
affirmance of the decree, upon the ground that complainants failed 
to establish their title to the policy. Complainants except to the 
report, and insist that their title to the policy is sufficiently made 
out. 

We think the decree and the report both erroneous. The bill dis- 
tinctly alleges the transfer of the policy to complainants by general 
assignment, and also by indorsement on the back of the policy itself; 
and the policy is filed with the bill, as a part of it. The answer does 
not deny or admit the assignment in express words, but it does in 
its tenor concede the assignment. It says that respondent “ knows 
nothing, admits nothing, * * * as to the terms of the assignment, 
but presume the instrument itself will be the best evidence of its 
contents;” thus recognizing the existence of the assignment itself, 
but admitting nothing as to its terms, which are not known to re- 
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spondent. This is not all. In two distinct paragraphs, occurring 
subsequently in the answer, the respondent refers to Saul & Co., the 
assured, as the “assignors” of complainants; not as the alleged 
assignors, or the supposed assignors, but as in fact the assignors of 
the policy to the complainants. Then the least that can be said of 
the answer on this point is that it impliedly admits the assignment, 
and concedes complainants to be the owners of the policy. After 
this implied admission, and this concession, the rights of complain- 
ants to recover upon the policy is denied on the ground that the 
policy was avoided by the fraud of one of the assured in burning the 
goods himself. The bill seeks a reference to ascertain the value of 
the goods destroyed, and the proportional part of the loss to be 
borne by the policy sued upon, there being concurrent policies in 
other companies upon the same goods. 

The report of the honorable commission of referees will be set 
aside, the decree of the chancellor reversed, and the cause remanded 
for an account, and further proceedings. Respondents will pay the 
costs of this court. 





Atkinson vs. Hawkeye Ins. Co. 


SUPREME COURT OF IOWA. 


e 


Appeal from District Court, Fremont County. 


ATKINSON ) 


Us. ? ; 
HAWKEYE INS. co.*) 


The application provided that no liability should attach until it had been 
approved at the home office. The applicant paid the agent the premium, 
taking in return a receipt stating that it was subject to the approval of the 
company, and that in case the company declined to issue a policy it should 
be returned. The premium and application were forwarded to the com- 
pany by mail, but were never received, no policy was issued, and no pre- 
mium was returned, and no one connected with the company except the 
agent knew that the application had been made until the property was 
destroyed, nearly five months later. 


Held, That the company was not liable. 


W. H. Wuson and W. P. Feravson, for Appellant. 
Drarer & THorMELL, for Appellee. 
Rorurock, J. 

The facts essential to a proper determination of the case are as 
follows: One Baylor was a soliciting agent of the defendant at 
Tabor, in this State. The plaintiff made a written application to 
him for insurance upon his dwelling-house by the defendan{ com- 
pany. This application was made upon one of the printed forms in 
use by the company. This printed blank form was as follows :— 

Application is made by , of , county , State of Iowa, for 
insurance against loss or damage by fire , to the Hawkeye Insurance 
Company, in the sum of dollars, for the term of years from the 


* Decision rendered, March 12, 1887. 
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cay of , 188—, by a policy with the usual conditions of the com- 
pany, on the property hereinafter mentioned, viz.: [Here follows a descrip- 
tion of the property on which insurance is sought]. The applicant agrees 
that each of the foregoing answers, statements, and valuations are true, and 
a warranty on his part, and that the accepting of this risk, and the issuing 
of a policy of insurance thereon by the company, is to be based solely upon 
this application; * * * that no liability of the company shall attach until 
this application has been actually approved by the home office. 


Upon making the application the plaintiff paid to Baylor the sum 
of $10.80 premium and policy-fee, and Baylor delivered to the 
plaintiff a receipt in these words:— 


Received of J. H. Atkinson an application for insurance, by the Hawkeye 
Insurance Co. of Des Moines, Iowa, on property to the amount of $500, for the 
term of five years from date, with $10.80, and an obligation for , due 
and payable on the day ’ —, premium and policy-fee, sub- 
ject to the approval of the company. In case the company shall decline to 
issue a policy on said application, then the obligation and premium received 
shall be returned to him by mail or otherwise. 

Dated August 30, 1882. D. R. BAYLor, Soliciting Agent. 


Baylor, being a soliciting agent only, immediately upon the re- 
ceipt by him of the application and premium, deposited them in the 


post-office, properly directed to the home office at Des Moines. 
They were never received by the defendant, nor any of its officers. 
The application and receipt were made and the premium paid upon 
the thirtieth day of August, 1882. The dwelling-house of plaintiff 
was destroyed by fire on the eighth day of January, 1885. No 
officer nor agent of the defendant, except Baylor, had any knowl- 
edge that an application for insurance had been made by plaintiff 
until after the building was destroyed. There are other facts in 
the case which, in the view we take of the rights of the parties, 
are not necessary to be stated. 

Counsel for plaintiff contend that, although Baylor was unau- 
thorized to execute contracts of insurance, yet that the transaction 
became a contract as soon as the company could have an oppor- 
tunity to accept the risk, and failed to do so, or return the pre- 
mium. If the defendant had received the application and premium, 
and retained the same, and remained silent, it may be that it should 
be held to have approved the application. But this question is not 
in the case. The company had no knowledge that any application 
had been made and premium paid, and no contract can therefore 
be implied from any neglect to issue the policy founded upon the 
knowledge of the defendant that such an application had been 
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made. The case is very much like Walker vs. Farmers’ Ins. Co. 
(51 Iowa, 679, 2 N. W. Rep., 583), where it was held that the giving 
of an application for insurance to an agent of the company author- 
ized to receive applications only, and the execution of a premium- 
note, do not constitute a contract for insurance. In that case the 
agent of the defendant neglected to forward the application and 
premium-note, and the company had no knowledge of their exist- 
ence until after the property was destroyed by fire. In this case 
the agent was not negligent. We think the case is controlled by 
that above cited, which was followed and approved in Armstrong 
vs. State Ins. Co., 61 Lowa, 212, 16 N. W. Rep., 94. Affirmed. 
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SUPREME COURT OF IOWA. 


WELSH 
Us. 


DES MOINES INS. CO.* 


* The mere written certificate of a veterinary surgeon that the animal insured 
had been struck and killed by lightning, is not sufficient compliance with 
the Iowa statute prescribing what proofs of loss shall be necessary to sus- 
tain an action on a policy. 

Corz, McVey & Cuarx, for Appellant. 

S. R. Dyzr, for Appellee. 

Rorurock, J. 

1. The property insured consisted of a barn, wagons, work- 
horses, and cattle. The plaintiff claimed that a valuable cow in- 
cluded in the insured property was struck with lightning and killed; 
and it was averred in the petition that the plaintiff fulfilled all of 
the conditions of said insurance on her part, and, before the com- 
mencement of the action, “gave to the defendant due notice and 
proof of said cow being struck by lightning, and loss aforesaid, and 
duly demanded payment of the sum of three hundred dollars.” 

The defendant, by its answer, denied that the cow in question died 

or was struck by lightning, and averred that, if the same be dead, 

the cause of her death was disease; and it is especially alleged in 
the answer that plaintiff did not at any time give to the defendant 
any notice nor proof of the alleged loss under said policy. The 
policy required that, in case of loss or damage, the assured should 
notify the secretary of the company within thirty days from the time 


* Decision rendered, March 12, 1887. 
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the loss occurred, and the assured was also required to make proper 
proofs of loss. 

To sustain the allegation that these requirements of the policy 
had been complied with, the plaintiff introduced in evidence a 
letter of which the following is a copy: 


Boone, Iowa, JULY 16, 1885. 
Theo. F. Gatchell, Des Moines, lowa: The cow mentioned in policy No. 
22,198, Mrs. H. F. Welsh, as appears from the inclosed statement, was struck 
by lightning on the morning of thirteenth inst., from the effects of which she 
died on the fifteenth inst. Please send some one to adjust the loss at once. 
W. W. Nixon, Agent. 


Inclosed in the above letter there was a statement of which the 
following is a copy :— 


Boone, Boone Co., State of Iowa: I, the undersigned veterinary surgeon, 
do hereby certify that I was called to see Thilda Williams, a full-blooded 
Jersey cow, owned by George H. Welsh, on the thirteenth of July, 1885, and 
found upon examination of said animal that, in my opinion, she had the night 
previous been struck by lightning, which caused the hindmost parts, together 
with the bowels, to become paralyzed, which caused death on the fifteenth 
day of July, 1885. C. Eastwoop, Vt. 

We, the uwudersigned, having examined the animal, find from external 
marks that the above statement is correct. ALFR. L. TORNBLOM. 

E. A. WARREN. 


The defendant objected to these instruments on the ground that 
they did not show notice and proof of loss. The objection was 
overruled. Whatever may be said of the notice of loss as evidence, 
it is very plain that the instrument signed by Eastwood was in no 
just sense proof of loss. The policy did not require any specific 
mode of proof of loss. Section 3, c. 211, Laws 1880 (Miller’s Code, 
299), prescribes what proof of loss shall be necessary to maintain 
an action upon a policy of insurance. It must be by “affidavit, 
stating the facts as to how the loss occurred, so far as they are 
within his (the assured’s) knowledge, and the extent of the loss. 
** *” The object of this statute was to simplify the proofs of 
loss necessary to be made, and to prevent insurance companies 
from availing themselves of technical defenses founded upon un- 
reasonable requirements in making proofs of loss. In the case at 
bar what is claimed to be proof of loss is not an affidavit. Itis a 
mere certificate of a veterinary surgeon that a cow was struck by 
lightning, and killed. It does not give the extent of the loss, nor 


name the plaintiff herein as the owner of the cow, but fixes the 
VoL. XVI.-38. 
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ownership in another. We think that, under the issue made in the 
pleadings, this evidence should not have been admitted. 

_“2. It is claimed that the so-called “proof of loss,” in connection 
with certain parol evidence in the case, shows that the defendant 
made no objection to the form of the proof of loss, or, in other 
words, that the defendant waived proper proofs of loss. The de- 
fendant objected to said parol evidence, and the objection was 
overruled. In our opinion, this evidence should have been ex- 
cluded, because it did not correspond with the averments of the 
petition. There was no allegation therein that proper proofs of 
loss were waived: Lumbert vs. Palmer, 29 Iowa, 104; Woolsey vs. 
Williams, 34 Iowa, 413; Edgerly vs. Farmers’ Ins. Co., 43 Iowa, 
587; Zinck vs. Phoenix Ins. Co., 60 Iowa, 266. Reversed. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI, E, D. 


CONNECTICUT MUT. LIFE INS. CO. j 


US. 
FISHER anp ANoTHER.* 


The insured assigned a policy on his life to a creditor not merely as security, 
but absolutely in full payment of the debt. The assignee again assigned 
it to a savings institution as security fora debt. H. subsequently pur- 
chased the debt and succeeded to all the rights of the institution. In a 
contest between the original assignee and H. on the grounds that the 
latter had no interest in the the insured and therefore no right to the 
proceeds ; 


Held, That H. was entitled to the funds. 
In Equity. 


Dyer, Lez & Exxis, for the Insurance Company. 
BroapHeaD & Havesster, for Holthaus. 
Frank K. Ryan, for Fisher. 


’ Oral opinion by Tuayer J. 

The claimants of the fund which has been paid into court in this 
case are respectively assignees of the policy of life insurance out of 
which the fund arises. Henry J. Stroh, on whose life the risk was 
taken, assigned the policy to defendant Fisher in payment and dis- 
charge of a debt, and not merely as security therefor. Fisher, as 
appears from his answer, made an out-and-out purchase of the pol- 
icy, and became the absolute owner of the same. He then assigned 
it to the United States Savings Institution as security for a debt 

* Decision rendered, May 7, 1887. 
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which he owed that bank. Subsequently, by a purchase of the debt , 
Holthaus succeeded to all the rights of the bank under the policy. 

Fisher now contends that, as neither the bank nor Holthaus were credi- 
tors of Stroh, they had no insurable interest in the assured life, and 
consequently that Holthaus is not entitled to the fund. If the point 
is well made as against defendant Holthaus, it would seem to be 
equally tenable as against the claim of Fisher. Fisher avers that he 
purchased the policy. By taking an assignment of the policy in 
discharge of his debt, and not merely by way of security, he extin- 
guished the relation of debtor and creditor as between himself and 
Stroh, and, as it would seem, had no further insurable interest in the 
life of the latter. As the death of the assured would expedite the 
payment of the policy, it would rather appear that such an event 
would be to the advantage of the assignee of the policy, and thus 
lay the assignment or purchase open to the objection that it was 
against public policy. In point of fact, the transaction whereby 
each claimant acquired the policy was not intended as a mere specu- 
lation or wager. Fisher undoubtedly took the policy to secure as much 
as he could of a bad debt, and the United States Savings Institution, 

now represented by Holthaus, evidently loaned money to Fisher in 

good faith, and in the ordinary course of business, taking the pol- 
icy as collateral. 

The defense of want of insurable interést, in my judgment, might 
have been invoked by the insured with as much reason against one 
claimant as against the other, as neither claimant appears to have 
had any interest in prolonging the assured life after the respective 
assignments were made. The insurer, however, has waived the de- 
fense of want of insurable interest, by paying the fund into court, and 
confessing its absolute liability on the policy either to Fisher or to 
Holthaus. As between the two claimants, I consider that Holthaus 
has the superior right, inasmuch as he holds the policy under and 
by virtue of a transfer of the same by Fisher, whereby the latter 
pledged the proceeds thereof when the policy became payable to se- 
cure his own debt. I have not overlooked the ease of Warnock vs. 
Davis (104 U. S., 775), wherein the Supreme Court of the United 
States have held that the assignee of a policy must have some in- 
terest in the life of the assured to entitle him, under an assignment 
of a policy, to hold and retain the proceeds thereof. This case, how- 
ever, under the facts as above stated, does not seem to call for an 
application of that doctrine. The controversy here is between two 
successive assignees of a policy, and not between an assignee of a 
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policy and the personal representative of the assured. For the pur- 
posesiof this decision, it is conceded by the pleadings that one or the 
other of the assignees of the policy is entitled to the fund; and in that 
view of the matter, and for the reason above indicated, I am of the 
opinion that Holthaus has the superior right. 

A decree will be entered disposing of the fund in the manner 
above indicated. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


VETTE 
vs. 
CLINTON FIRE INS. CO.* 


The loss occurred on February 23d; proofs were furnished March 12th, and 
suit was begun September 14th, following. The policy was payable sixty 
days after notice and proofs received in accordance with its terms. It pro- 
vided that no suit should be sustainable until an award had been obtained 
nor unless commenced within six months after the loss had occurred. 


Held, That the limitation did not begin to run until the time when the right 
of action accrued by virtue of the other provisions, and the suit was not 
barred. 


Muencn & Curnz, for Plaintiff. 
Given CampsELL, for Defendant. 
Oral opinion by Tuayer, J. 

In this case the action is upon a policy of fire insurance, and the 
question to be decided arises upon a demurrer to the petition. The 
loss occurred on the twenty-third of February, 1886. Proofs of loss 
were furnished on the twelfth of March, 1886, and this suit was 
brought on the fourteenth of September, 1886. By the terms of the 
policy the loss is made payable “sixty days after due notice and 
proofs of the same shall have been made by the assured, and re- 
ceived at the company’s office, in accordance with the terms and 
provisions of the policy.” The policy contained a further provision : 
“That no suit or action against the company for recovery of any 
claim, by virtue of this policy, shall be sustainable in any court of 
law or chancery until after an award shall have been obtained fixing 
the amount of such claim; nor unless such suit or action shall have 
been commenced within six months after the loss shall have oc- 
curred.” , 


* Decision rendered, April 30, 1887. 
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If the provision last read is construed literally, and without refer- 
ence to any other provisions of the policy, it would follow that this 
action was barred on the twenty-third of August, 1886; but, if it is 
construed in connection with other provisions, a different result may 
be attained. The clause in question is a special statute of limita- 
tions, created by contract between the parties, and it has been held 
that such stipulations are valid: Riddlesbarger vs. Hartford Ins. 
Co., 7 Wall, 389. 

But when does the period of limitation begin to run, in view of 
other stipulations in the policy? It would seem reasonable to so 
construe the stipulation as to give the assured the full term of six 
months in which to sue, after a right to sue has accrued, and this, I 
think, was the intent of the parties to the contract. The loss is not 
payable until sixty days after proofs are furnished, and by a further 
provision the assured is deprived of his right to sue until an award 
has been made fixing the amount of the claim. Inthe mean time, 
according to defendant’s theory, the limitation prescribed by the 
policy is running against the demand, and barring plaintiff of his 
remedy, although the time has not arrived when it is possible for 
him to maintain an action. Ordinarily, a statute of limitations does 
not begin to run until a right of action has accrued,—that is to say, 
until the plaintiff has full liberty to sue, if he is so inclined; and I 
see no good reason for construing the special statute of limitations 
imported into this contract in such way as to make it operative dur- 
ing a period when, by virtue of other stipulations of the contract, 
the right of action is suspended. There is another consideration 
which supports the view above expressed. The stipulation in ques- 
tion limiting the right of action to six months after the loss occurs, 
is a provision inserted for the special benefit of the insurer. If, 
then, by comparing the stipulation with other provisions of the pol- 
icy, a doubt arises as to the time when the limitation begins to run, 
that construction ought to be given (if it be a reasonable construc- 
tion) which is most favorable to the assured, against whom it was 
intended to operate. The view which the court has taken seems to 
be in harmony with the views expressed by other courts on the 
same question, vide Steen vs. Niagara Fire Ins. Co., 89 N. Y., 315; 
Mayor, ete. vs. Hamilton Ins. Co., 39 N. Y., 45; Chandler vs. St. 
Paul Ins. Co., 21 Minn., 85; Spare vs. Home Mut. Ins. Co., 17 Fed. 
Rep., 568; and May, Ins., § 479. 

The demurrer is overruled, and the defendant held to answer. 
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SUPREME COURT OF MINNESOTA. 


Appeal from an order of the District Court, Douglas County. 


WILSON 
vs. 
MINNESOTA FARMERS’ MUT. FIRE INS. ASS'N.* 


An assignment of error tbat the court erred in denying a motion for a new 
trial is too general to be available. 


If, when an application for insurance is madein which the premises are repre- 
sented as free from incumbrance, the insurer knew of an incumbrance upon 
the property, he will be deemed to have waived, as respects such incum- 
brance, a condition of the policy that misrepresentation in that respeet 
should avoid the contract. 


Knowledge of the fact received by an agent at a time when he is not act- 
ing as such, if actually had in mind by the agent when he subsequently 

» acts for his principal, will, as respects that transaction, be imputed to the 
principal. 


The court having submitted an issue of the fact to the jury upon evidence 
assumed to have been directed to that fact, and no exception having 
been taken, nor any suggestion made that the subject referred to in 
the evidence was not shown to be indentical with the subject in is- 
sue, it is too late upon appeal to assign that as error on the part of the 
court. 


Netson Reynotps and Treat, Burcxgart & Reynotps, for Appellant, 
Minnesota Farmers’ Mut. Fire Ins. Ass’n. 

Crapp, Wooparp & Cowir, for Respondent, Wilson. 

Dickinson, J. 

The appellant’s first assignment of error is that the court erred in 
denying defendant’s motion for a new trial. This is too general, 
and is of no avail. It is no assignment of error, within the meaning 
of the rule which contemplates a specification of the errors by reason 
of which the appellant asks a reversal of the order or judgment ap- 
pealed from. 


* Decision rendered, November, 29, 1886. 
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The second assignment of error cannot be sustained. Under the 
amendment made to the reply during the trial, it was competent for 
plaintiff to show that the agent of the defendant knew, at the time 
the application was made, that the property was incumbered. The 
defendant, if chargeable with knowledge of the fact, would be 
deemed to have waived the conditions of the policy making a mis- 
statement as to such fact to avoid the insurance: Shafer vs. Phoenix 
Ins. Co., 53 Wis., 361; s. c., 10 N. W. Rep., 381; 1 Wood, Fire Ins. 
§ 90. If the agent, although not acting as such when the informa- 
tion was communicated to him, retained a recollection of the fact, 
and had it in mind when effecting this insurance, such knowledge 
would affect the principal: Lebanon Savings Bank vs. Hollenbeck, 
29 Minn., 322; s.c. 13 N. W. Rep., 145; Wade, Notice, § 687, and 
cases cited.. The evidence that a few days before the insurance 
the assured informed the agent who afterwards effected the insur- 
ance of the existing incumbrance was therefore admissible, even 
though that alone were deemed insufficient to charge the defendant 
with notice. 

When the exception referred to in the third asssignment of error 
was taken the court qualified the instruction excepted to, and to the 
instruction as thus qualified no exception was taken. 

It was admitted by the pleadings that when the insurance was 
effected there was a mortgage upon the property for $800 and 
interest, given to the Dundee Mortgage Trust Investment Company. 
The only evidence of notice to the agent of an existing incumbrance 
referred to a mortgage of $850 in favor of MacMaster, in Fergus 
Falls. It was not shown that these different designations referred 
to and were the same mortgage. The fourth assignment of error 
rests upon the fact that no such indentity was shown. The point is, 
in substance, that the court erred in submitting to the jury the ques- 
tion as to whether the defendant had notice of the Dundee mort- 
gage. As to this it is enough to say that the court submitted the 
case to the jury as though the mortgage designated in the plead- 
ings, and that to which the evidence related, were the same. No 
suggestion was then made that such was not the fact, no exception 
was taken-to the instruction in this respect, and it is now too late to 
assign this as error on the part of the court. 

The assignment of errors contains no other specifications than 
those to which we have referred, and the order refusing a new trial 
is affirmed. 
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SUPREME COURT OF IOWA. 


AMERICAN INS. CO. 


vs. 
GARRETT.* 


A premium-note payable in four annual installments was given for the insur- 
ance. After the first installment became due the insured mailed the policy 
to the company and requested a cancellation. 


Held, in an action on the note that the insured was liable for the installment 
due at the time of the rescission 


Cuas. E. Ranster, E. M. Tuompson, and Gro. W. Witson, for Ap- 
pellant. 


L. F. Sprincer and J. H. Witu1amson, for Appellee. 


Rorsrocg, J. 

The note in suit is in these words :— 
$50. 

For value received in policy No. 176,619, dated the twenty-ninth day of 
June, 1874, issued by the American Insurance Company of Chicago, Illinois: 
I promise to pay the said company twelve dollars and fifty cents on the first 
day of June, 1875, and twelve dollars and fifty cents on the first day of June, 
1876, and twelve dollars and fifty cents on the first day of June, 1877, and 
twelve dollars and fifty cents on the first day of June, 1878, without interest. 

R. P. GARRETT. 

The amount in controversy being less than $100, the appeal comes 
to us upon the following certificate of the trial judge :— 

“The amount in controversy in this cause, as shown by the plead- 
ing, does not exceed one hundred dollars. The cause involves the 
determination of a question of law upon which it is desirable to 





* Decision rendered, March 16, 1837. 





1887. ] American Ins. Co. vs. Garrett. 603 


have the opinion of the supreme court, as follows: First. Is it a 
complete defense to an action on an installment promissory note 
due in four equal annual installments, given for the premium on an 
insurance policy, the execution of which note is admitted by the an- 
swer, to show that the assured, more than a year after said note 
was given, mailed the policy to the insurance company plaintiff, and 
in the letter accompanying said policy requested cancellation thereof, 
the assured neither paying, nor offering to pay, any part of the pre- 
mium-note,—there being at that time one installment of the note 
past due and unpaid, and three installments not mature, there having 
been two notes given for the premium on said policy, the first of 
which was paid when it became due, upon notice from the com- 
pany, and no notice of non-acceptance and of cancellation of policy, 
as requested by defendant, was ever received by the defendant, and 
no notice to pay the further installments due on said note as they 
became due, no notice having afterwards been received by the de- 
fendant to pay said note, and there being no evidence of the con- 
dition of the policy of insurance? Second. Under the facts being 
shown on the trial in the foregoing question, was it error in the 
court to overrule plaintiff's motion to direct a verdict for plaintiff? 
Third. Under the facts being shown on the trial as stated in the 
first question was it error on the part of the court, on its own mo- 
tion, to direct a verdict for the defendant? This certificate is 
made by the court at the time of overruling plaintiff's motion for 
a new trial, and at the time judgment is rendered in said action 
against the plaintiff, on this October 16, 1885. 
“W. H. Urr, Circuit Judge.” , 

It will be observed that the note in suit names the consideration 
thereof to be the policy of insurance. It was a contract of insur- 
ance, and the defendant claims that he rescinded the contract by 
returning the policy to the plaintiff. But the certificate shows that 
this rescission was not made until after the first installment of the 
notes became due. The defendant was surely liable to pay all dues 
up to the time that he chose to rescind the contract. In order to 
absolve himself from further liability to the plaintiff, he should 
have paid the installment then due. We think that, under the facts, 
the jury should not have been directed to return a verdict for the 
defendant. Reversed. 
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SUPREME COURT OF IOWA. 
Appeal from Circuit Court, Jasper County. 


MITCHELL 
vs. 


GRAND LODGE IOWA KNIGHTS 
OF HONOR anp oruHers.* 


The charter of a benevolent society stated the object ‘‘ to provide benevolent 
and charity by establishing a widows and orphans’ fund * * from whicha 
sum * * shall be paid to his family or as he may direct. 


Held, That the member had absolute power to designate the beneficiary, who 
need not be a member of his own family. 


Stant Bros. & Giiman, for Appellant. 
Winstow & Varnum, for Appellee. 
Servers, J. 

The articles of incorporation and constitution of the grand and 
subordinate lodges are made a part of the petition, and it is con- 
ceded that the benefit fund, to recover which is the object of this 
action, must be paid to the person entitled. thereto, as provided 
therein. A certificate of membership was issued to the deceased, 
and, when issued, it was therein stated that Margaret F. Mitchell 
was the beneficiary, and entitled to receive such portion of the bene- 
fit fund as was due, by virtue of the membership of said Charles 
F. Mitchell. Said Margaret, however, was not his wife, heir, or 
member of his family; and the sole questionto be determined 1s 
whether she or the plaintiff is entitled to the fund. 

The articles of incorporation provide “that the object of this cor- 
poration shall be to unite all acceptable men, of every profession, 


* Decision rendered, December 15, 1886. 
. 
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* * * to provide benevolence and charity, by establishing a 
widows and orphans’ fund, from which, on satisfactory evidence of 
the death of a member of the corporation, * * * a sum not ex- 
ceeding two thousand dollars shall be paid to his family, or as he 
may direct. * * *” It is further provided in the constitution 
of subordinate lodges that every applicant for membership “ must 
be a male person, * * * competent to earn a livelihood for him- 
self and family.” 

It is contended by counsel for the appellant that the avowed ob- 
ject of the corporation is to provide a widows and orphans’ fund 
for the family of deceased members, and that the widow and child- 
ren of the deceased member are named as a class to whom the fund 
is due and must be paid. That it is the primary object of the cor- 
poration to provide such a fund for the benefit of widows and child- 
ren of deceased members must, we think, be conceded, but it is just 
as clearly provided that the fund shall be paid to such beneficiary as 
the member may direct. If it had been intended that such direc- 
tion must be confined to a member of the family of the member, 
we think it would have so been said in express terms. As the ab- 
solute power is given the member to designate who the beneficiary 
shall be, and as this has been done, we are unable to see how such 
direction can be disregarded, and the fund paid to some one else. 
We understand this to be the uniform holding of the courts that 
have been called upon to determine a similar question, under articles 
of corporation indentical, in substance at least, with the controlling 
provisions of the articles of corporation which must govern in this 
case: Gentry vs. Supreme Lodge Knights of Honor, 23 Fed. Rep., 
718; Highland vs. Highland, 109 Ill., 366; Supreme Lodge Knights 
of Honor vs. Martin, 12 Ins. Law J., 628; Knights of Honor vs. 
Nairn, 26 N. W. Rep., 826; Stephenson vs. Stephenson, 64 Iowa, 
538; s. c., 21 N. W. Rep., 19. 

Counsel for the appellant have cited a number of adjudged cases, 
but in none of them was there a provision in the articles of incor- 
poration or rules of the order like that in question, and they have 
only a remote, if any, application to the case in hand. 

The judgment of the district court is affirmed. 





Report of Decisions. 


UNITED STATES CIRCUIT COURT. 
EASTERN DISTRICT OF MISSOURI. 


KEARY anp oTHERS 
Us. 
MUTUAL RESERVE FUND LIFE ASS’N.* 


Where a policy of insurance provides for the payment of different sums to dif- 
ferent parties, it is improper for the beneficiaries to join in one action to re- 
cover the several sums due. 


Where, however, all the beneficiaries have joined, and a demurrer to the 
petition has been sustained, it may be ordered that each plaintiff file his 
separate petition upon his cause of action, and that the defendants be 
ruled to answer without further service of process. 


W. B. THompson and M. McKzac, for Plaintiffs. 
W. C. & James C. Jones, for Defendant. 
Brewer, J. 
This suit is on an insurance policy for $10,000. The policy pro- 
vides for the payment of $2,000 to one party, $1,000 to another, and 
soon. All the different parties in interest, beneficiaries in the policy, 
have joined in one action, and the demurrer is on the ground of im- 
proper joinder of causes of action. The petition states the condition 
under which the policy matured. It states the promise on the part 
of the insurance company in one instrument to pay different sums of 
money to different parties. Of course, there may be a unity of in- 
terest in the subject-matter of the action, but there is no unity of in- 
terest in the relief desired. If, for instance, one of these beneficia- 
ries is paid, the others have no interest in and are not prejudiced by 
that payment; and he has no interest in the money which is due the 
“© Decision rendered, March 24,1887.From Federal Reporter. ~CS~*~“‘—s~S~*~*~S 
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other beneficiaries. Each one has a separate interest in th&money 
which by the terms of the policy is payable to him ortoher. I 
think, therefore, under the practice which obtains and the rule laid 
down under the State code, the demurrer will have to be sus- 
tained. But all the parties plaintiff are in court. The defendant is 
in court. All the causes of action are stated, and I think it is within 
the power of the court, and the order will so be made, after sustain- 
ing the demurrer, that each plaintiff may file his or her petition upon 
his or her cause of action, and without other process the defendant 
will be ruled to answer within thirty days each petition. 

I may add that in this matter, although my Brother Thayer sat 
with me on the bench, he took no part in the decision, it being dis- 
posed of by myself alone. 
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SUPREME JUDICIAL COURT OF MAINE. 


SWEAT 
vs. 
PISCATAQUIS MUT. INS. CO.* 


The materiality of a misrepresentation of title in an application for insur- 

ance is a question of fact for the jury. 

Crospy & Crossy, for Plaintiff. 

Henry Hopson and C. A. Everert, for Defendant. 

Watton, J. 

Whether an erroneous description or misrepresentation of title 
in an application for insurance is or is not material is a question of 
fact for the jury, and not a question of law for the court. In this 
case the plaintiff in her application for insurance stated that the 
property was unincumbered, when in fact there was a mortgage 
upon it. The presiding judge instructed the jury that this misrep- 
resentation was not material. This was error. The materiality of 
the misrepresentation should have been submitted to the jury: 
Rev. St., c. 49, § 20; Bellatty vs. Insurance Co., 61 Me., 414. 

Exceptions sustained. New trial granted. 

Peters, C. J., Danforth, Emery, Foster, and Haskell, JJ., con- 
curred. 


*® Decision rendered, February 12, 1887. 





